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BEFORE THE HON'BLE NATIONAL GREEN TRIBUNAL
WESTERN ZONE BENCH AT PUNE
APPEAL NO. 144 OF 2025
IN THE MATTER OF:

VIJAYKUMAR KARSANBHAI GADHAVI AND ORS. .... APPELLANTS
VERSUS
UNION OF INDIA AND ORS. .... RESPONDENTS
REJOINDER ON BEHALF OF THE APPELLANTS TO THE COUNTER AFFIDAVIT

DATED 07.11.2025 FILED BY RESPONDENT NO. 1, MINISTRY OF
ENVIRONMENT FOREST AND CLIMATE CHANGE (MoEF&CC).

MOST RESPECTFULLY SHOWETH:

1. The above-mentioned Appeal was filed under Section 16(e) of the National Green
Tribunal Act, 2010 challenging the legality and correctness of the Government
Order issued on 21.03.2025 by the Deputy Secretary of Forest and Environment
Department, Gandhinagar, for the project involving the diversion of 0.9689 ha of
forest land for laying part of seawater intake and effluent disposal pipeline and
passage for related construction equipment movement in Kachhch District in
favour of Chief Operating Officer, Greenfield Chemical Complex Ltd. Ahmedabad.
That the impugned order dated 21.03.2025 granting working permission was
passed pursuant to the grant of the Stage-I Forest Clearance dated 18.07.2023
and Stage-II Forest Clearance dated 04.01.2024 by the MoEF&CC under the Forest
(Conservation) Act, 1980.

2. That the present Rejoinder is being filed in response to the Reply Affidavit dated
07.11.2025 filed by Respondent No. 1, MoEF&CC. The Appellants herein submit
that nothing should be assumed to be admitted for want of specific traverse and
all averments in the Reply Affidavit should be assumed to be denied unless
specifically admitted or part of the record. The Appellants reiterate all the facts
and submissions made in the Appeal to be true and correct and the same may be
read as part of the instant rejoinder and are not all being repeated for the sake of

brevity.



1352

3. At the outset, it is submit that the Respondent No. 1 is absolutely silent on all the

categorical allegations raised by the Appellants in the Appeal. It is pertinent to

note that the Appellants have raised the following allegations in the Appeal:

vi.

Vii.

False and misleading information in Form A Part II by the Deputy
Conservator of Forests, Kachchh about no presence of wildlife and Turtles
in and around the proposed project area;

False and misleading information in the Site Inspection Report by Deputy
Conservator of Forest, Kachchh which wrongly denies the presence of
wildlife and endangered species i.e., Green Sea Turtles and Olive Ridley and
their nesting site in and around the proposed project;

Lack of reasoned justification in the recommendations for the proposed
diversion by the Nodal Officer for Forest Conservation, Gujarat State,
Gandhinagar, vide order dated 31.01.2022, and the Secretary, Forest and
Environment Department, Gandhinagar, vide order dated 16.05.2023,
whereby both these recommendations lack any detailed reasoning or
discussion justifying the diversion of forest land;

The recommendation for forest land diversion has been made in clear
violation of the Forest Conservation Rules, 2022, particularly Rule 9 Sub-
Rule 5(e)(ii)(C), which mandates consideration of all direct and indirect
impacts on forest land, wildlife, and the environment;

The Deputy Conservator of Forest and the Regional Empowered Committee
have failed to adequately assess the serious ecological consequences of
seawater intake and thermal discharge on coral reefs and marine life in the
ecologically sensitive Gulf of Kachchh area;

Non-consideration of environmental and ecological direct and indirect
impacts upon coral reefs and sea turtles in grant of Work Permission Order
and Forest clearances;

Overlooking the ecological importance of the coastal areas as prime

foraging sites for turtles which are rich is algal.
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4. It is submitted that the Stage-I and Stage-II Forest Clearances, as well as the
State Government Order issued under Section 2 of the Forest (Conservation) Act,
1980, were granted without due consideration of the serious allegations and
material objections raised herein. The grant of such clearances reflects a clear
non-application of mind by the Integrated Regional Office, MOEF&CC,
Gandhinagar. The MoEF&CC failed to appreciate that the proposed project area
constitutes one of the identified turtle nesting sites in India for Olive Ridley and
Green sea Turtles and proceeded to accord Forest Clearances in complete
disregard of the direct and indirect impacts of the project on the environment,
wildlife, and the fragile coastal ecology.

5. It is further submitted that the Counter Affidavit filed by Respondent No. 1,
MOEF&CC who is the statutory authority responsible for grant of Forest Clearance,
is conspicuously silent on the categorical and specific allegations raised by the
Appellants. Notably, the said affidavit dated 07.11.2025 fails to deal with, rebut,
or even advert to the material issues raised, thereby amounting to an implied
admission and reflecting a lack of due application of mind in the decision-making
process.

6. It is respectfully submitted that it is the statutory duty of Respondent No. 1 to
specifically address all material facts, issues, and allegations raised by the
Appellants and to furnish a clear and reasoned response thereto. Each allegation
is required to be expressly denied or admitted with cogent justification. A vague,
evasive, or blanket denial, or the absence of any response to specific grounds of
Appeal, is in law treated as an admission of such uncontroverted grounds. That
Order VIII Rule 3 and 5 of the Civil Procedure Code, 1908 clearly states that denial
to be specific:

"ORDER VIII:

3. Denial to be specific — It shall not be sufficient for a defendant in his
written statement to deny generally the grounds alleged by the plaintiff, but
the defendant must deal specifically with each allegation of fact of which he

does not admit the truth, except damages.
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5. Specific denial — Every allegation of fact in the plaint, if not denied
specifically or by necessary implication, or stated to be note admitted in the
pleading of the defendant, shall be taken to be admitted except as against

a person under disability”.

7. Thatin this regard, the Hon’ble Supreme Court in the matter titled Thangam and
Anr. vs. Navamani Ammal (2024) 4 SCC 247 vide order dated 04.03.2024

has laid down that written statement must have para-wise reply to plaint:

"22. Before we part with the judgment we are constrained to
observe the manner in which the pleadings have been filed in the
trial courts or may be in some cases in the High Courts.

23. A perusal of the plaint filed by the respondent shows that it
contains ten paragraphs besides the prayer. In the written
statement filed by the appellants, no specific para-wise reply was
given. It was the own story of the respondent containing fifteen
paragraphs besides the prayer in Para 16.

24. In the absence of para-wise reply to the plaint, it becomes a roving
inquiry for the Court to find out as to which line in some paragraph in the
plaint is either admitted or denied in the written statement filed, as there is
no specific admission or denial with reference to the allegation in different
paragraphs.

25. Order 8 Rules 3 and 5CPC clearly provides for specific
admission and denial of the pleadings in the plaint. A general or
evasive denial is not treated as sufficient. Proviso to Order 8 Rule
5CPC provides that even the admitted facts may not be treated to be
admitted, still in its discretion the Court may require those facts to be
proved. This is an exception to the general rule. General rule is that the
facts admitted, are not required to be proved.

26. The requirements of Order 8 Rules 3 and 5CPC are specific
admission and denial of the pleadings in the plaint. The same
would necessarily mean dealing with the allegations in the plaint
para-wise. In the absence thereof, the respondent can always try to read
one line from one paragraph and another from different paragraph in the
written statement to make out his case of denial of the allegations in the
plaint resulting in utter confusion.

8. It is pertinent to note here that the Respondent No. 1, MOEFCC has remained
completely silent in its Counter Affidavit on all the allegations raised by the
Appellants, it is the own story of the Respondent No. 1 containing twenty-two (22)
paragraphs none of which specifically addresses all material facts, issues, and
allegations raised by the Appellants and hence MoEFCC has failed to furnish a clear

and reasoned response thereto.



1355

Copy of the judgment dated 04.03.2024 passed by the Hon’ble Supreme Court in
Thangam and Anr. vs. Navamani Ammal (2024) 4 SCC 247 is annexed as

ANNEXURE A/1.
9. The Appellants herein submit that in the matter titled Thangam and Anr. vs.

Navamani Ammal (Supra), the Hon’ble Supreme Court has further reiterated
its earlier decisions whereby it was categorically laid down that the written
statement must deal specifically with each allegation of fact in the plaint and when
a defendant denies any such fact, he must not do so evasively, but answer the
point of substance. If his denial of a fact is not specific but evasive, the said fact
shall be taken to be admitted. That in the present case, the MoEFCC has failed to
respond to each allegations raised by the Appellants. The relevant extracts of the

order is hereby reproduced:

"28. The issue regarding specific admission and denial of the pleadings was
considered by this Court in Badat & Co. v. East India Trading Co. [Badat &
Co. v. East India Trading Co., 1963 SCC OnLine SC 9: AIR 1964 SC 538]
While referring to Order 8 Rules 3 to 5 CPC it was opined that the aforesaid Rules
formed an integrated Code dealing with the manner in which the pleadings are to
be dealt with. Relevant parts of para 11 thereof are extracted below:

"11. Order 7 of the Code of Civil Procedure prescribes, among others, that
the plaintiff shall give in the plaint the facts constituting the cause of
action and when it arose, and the facts showing that the court has
jurisdiction. The object is to enable the defendant to ascertain from the
plaint the necessary facts so that he may admit or deny them. Order 8
provides for the filing of a written statement, the particulars to be
contained therein and the manner of doing so; ... These three rules form
an integrated code dealing with the manner in which allegations of fact in
the plaint should be traversed and the legal consequences flowing from
its non-compliance. The written statement must deal specifically
with each allegation of fact in the plaint and when a defendant
denies any such fact, he must not do so evasively, but answer
the point of substance. If his denial of a fact is not specific but
evasive, the said fact shall be taken to be admitted. In such an
event, the admission itself being proof, no other proof is
necessary.”

Copy of the judgment dated 10.05.1963 passed by the Hon’ble Supreme Court in
Badat & Co. v. East India Trading Co. 1963 SCC OnLine SC 9 is annexed herewith

as ANNEXURE A/2.

10.Thus, in the light of the above facts, circumstances and submissions, the Hon'’ble

Tribunal shall be pleased enough to allow the prayers of the Appeal.
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11. Pass any other orders as this Hon'ble Tribunal may deem fit and proper

in the facts and circumstances of the instant case.

APPLICANT NO.1
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RITWICK DUTTA RAHUL CHOUDHARY KAUSTAV DHAR

ADVOCATES
COUNSELS FOR THE APPELLANTS

VERIFICATION

Verified by Vijaykumar Karsanbhai Gadhavi, S/o Karsanbhai Gadhavi, aged
about 63 years, R/o Village-Panchotiya Vadi Visar, P.O. Mota Layaja,
Pincode-370465, that the contents of Paragraphs 1 to 11 are true to my

personal knowledge and that I have not suppressed any material fact.

APPLICANT NO.1
Place: Pune/New Delhi

Date: 28.02.2026
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BEFORE THE HON’BLE NATIONAL GREEN TRIBUNAL
WESTERN ZONE BENCH AT PUNE
APPEAL NO. 144 OF 2025

NOTARIAL REGISTE!
IN THE MATTER OF: SR. NO. frei2 39
OATE :.....2.7.FEB-2026
VIJAYKUMAR KARSANBHAI GADHAVI AND ORS. ....APPELLANTS
VERSUS
UNION OF INDIA AND ORS. ...RESPONDENTS
AFFIDAVIT

I, Vijaykumar Karsanbhai Gadhavi, S/o Karsanbhai Gadhavi, aged about 63
years, R/o Village - Panchotiya Vadi Visar, P.0. Mota Layaja, Pincode - 370465, do hereby

solemnly affirm and state as follows:

1. T'am the person authorized by the Appellant No. 1 in the above titled Appeal and
conversant with the facts and circumstances of the case and competent to swear

this Affidavit.

2. That the contents of the accompanying Rejoinder are true and correct and nothing

n concealed therefrom.

DE ENT

VERIFICATION

Verified on this 27 day of February, 2026 that the contents of the above mentioned

Affidavit are true.and correct and nothing material has been concealed therefrom.

SOLEMNLY AFFIRMED
BEFORE ME

EBE? DEPQNENT
BHARAT . MEHTA

ADVOCATL & NOTARY
LAYJA ROAD,
MANDVI| - KACHCHH

27 FEB 1026
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THANGAM v. NAVAMANI AMMAL 247

(2024) 4 Supreme Court Cases 247

(BEFORE C.T. RAVIKUMAR AND RAJESH BINDAL, IJ.)
THANGAM AND ANOTHER .. Appellants;
Versus
NAVAMANI AMMAL .. Respondent.
Civil Appeal No. 8935 of 2011, decided on March 4, 2024

A. Family and Personal Laws — Family Property, Succession and
Inheritance — Will — Suspicious circumstances/Undue influence re making
of will/Substance of will if arouses suspicion — Determination of — Principles
reiterated — On facts of present case, held, there were no suspicious
circumstances

— Testator of will was husband of Appellant 1 and father of Appellant 2 —
Will was executed in favour of plaintiff, who was daughter of testator’s brother
— Defendant in suit originally filed was widow of testator, however, later on
his minor daughter was also impleaded

— From evidence of witnesses with reference to health of testator it cannot
be said that he was not in good senses and was unable to understand his welfare
or take correct decisions — Hence, will cannot be held to be suspicious on
ground of alleged ill health of testator at time of execution of will — Wife of
testator was not present when testator died — Expenses for his last rites were
borne by husband of respondent who was taking care of land of testator —
There is no evidence to show that appellants were taking care of property left
by testator immediately after his death or that any steps were taken by them to
get same mutated in their favour — In view of aforesaid evidence on record, no
error has been committed by High Court in recording finding that will was not
surrounded by suspicious circumstances as scribe and one of witnesses were in
unison — Testator was conscious of fact that he had a wife and a minor child
whose interest had been taken care of by leaving part of property for them —
Succession Act, 1925, S. 63

B. Civil Procedure Code, 1908 — Or. 8 Rr. 3 and 5 — Written statement
— Para-wise/specific reply — Necessity and benefits of — Failure to make
specific/para-wise reply/denial — Effect of — Law summarised

— In view of Or. 8 Rr. 3 and 5 specific admission and denial of pleadings
in plaint is necessary, meaning thereby allegations in plaint must be dealt with
para-wise — In absence of para-wise reply to plaint, it becomes aroving inquiry
for court to find out as to which line in some paragraph in plaint is either
admitted or denied in written statement filed, as there is no specific admission
or denial with reference to allegation in different paragraphs

— Or. 8 Rr. 3 and 5 clearly provide for specific admission and denial of
pleadings in plaint — A general or evasive denial is not treated as sufficient —
Proviso to Or. 8 R. 5 provides that even admitted facts may not be treated to
be admitted, still in its discretion court may require those facts to be proved —
This is an exception to general rule
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— General rule is that facts admitted, are not required to be proved —
Requirement of Or. 8 Rr. 3 and 5 are specific admission and denial of pleadings
in plaint — Same would necessarily mean dealing with allegations in plaint
para-wise — In absence thereof, respondent can always try to read one line
from one paragraph and another from different paragraph in written statement
to make out his case of denial of allegations in plaint resulting in utter confusion

Held :

From the evidence of the witnesses with reference to the health of the testator
it cannot be said that he was not in good senses and was unable to understand his
welfare or take correct decisions. Hence, the will cannot be held to be suspicious
on the ground of the alleged ill health of the testator at the time of the execution
of the will. (Para 14)

Itis the admitted case of the appellants that the testator left behind about 8 acres
of land and three houses. What has been bequeathed to the respondent is merely
a part of testator’s entire property i.e. land measuring approximately 3.5 acres.
Meaning thereby the balance property of the testator is in possession of widow
and daughter. This is how the interest of the natural legal heirs has been taken care

of. (Para 18)

The reason to bequeath a part of the property in favour of the respondent is
also evident from the material available on record. It has come in evidence that the
testator was not keeping good heath as he was suffering from asthma and cough.
The appellants were not living with him for quite some time as it is the admitted
case of DW 1 in her cross-examination that she had gone to her paternal home
on account of marriage of her brother and was not living with the testator at the
time of execution of will. It has also come on record that she was not present
when the testator died. Expenses for his last rites were borne by the husband of the
respondent who was taking care of the land of the testator. (Para 19)

There is nothing on record to suggest that the appellants were taking care of
the property left by the testator immediately after his death or that any steps were
taken by them to get the same mutated in their favour. (Para 20)

From the aforesaid evidence on record, no error has been committed by the
High Court in recording finding that the will was not surrounded by the suspicious
circumstances as the scribe and one of the witnesses were in unison. The testator
was conscious of the fact that he had a wife and a minor child whose interest had
been taken care of by leaving part of the property for them. (Para 21)

In the absence of para-wise reply to the plaint, it becomes a roving inquiry
for the Court to find out as to which line in some paragraph in the plaint is either
admitted or denied in the written statement filed, as there is no specific admission
or denial with reference to the allegation in different paragraphs. (Para 24)

Order 8 Rules 3 and 5 CPC clearly provide for specific admission and denial
of the pleadings in the plaint. A general or evasive denial is not treated as sufficient.
Proviso to Order 8 Rule 5 CPC provides that even the admitted facts may not be
treated to be admitted, still in its discretion the court may require those facts to
be proved. This is an exception to the general rule. General rule is that the facts
admitted, are not required to be proved. (Para 25)
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The requirement of Order 8 Rules 3 and 5 CPC is specific admission and
denial of the pleadings in the plaint. The same would necessarily mean dealing
with the allegations in the plaint para-wise. In the absence thereof, the respondent
can always try to read one line from one paragraph and another from different
paragraph in the written statement to make out his case of denial of the allegations
in the plaint resulting in utter confusion. (Paras 26, 28 and 29)

Badat & Co. v. East India Trading Co., 1963 SCC OnLine SC 9; Lohia Properties (P) Lid.

v. Ammaram Kumar, (1993) 4 SCC 6, followed

Appeal dismissed RM-D/71084/CV

Advocates who appeared in this case :
K.K. Mani (Advocate-on-Record), Ms T. Archana and Rajeev Gupta, Advocates, for the
Appellants;
Suvendu Suvasis Dash (Advocate-on-Record), Advocate, for the Respondent.

Chronological list of cases cited on page(s)
1. (1993) 4 SCC 6, Lohia Properties (P) Lid. v. Atmaram Kumar 254¢-d
2. 1963 SCC OnLine SC 9, Badar & Co. v. East India Trading

Co. 253g-h, 254a

The Judgment of the Court was delivered by

RAJESH BINDAL, J.— The issue under consideration in the present appeal
is regarding genuineness of the will dated 9-10-1984, which is a registered
document, executed by Palaniandi Udyar in favour of Navamani Amma.

2. A suit! filed by the respondent-plaintiff for declaration and injunction
was decreed by the Additional District Munsif Court, Ariyalur (“the trial
court”), holding the will to be genuine. In appeal®> by the appellants, the
judgment and decree of the trial court was reversed by the Subordinate Judge,
Ariyalur (“the first appellate court™). In second appeal? filed by the respondent
the judgment and decree of the first appellate court was set aside and that of
the trial court was restored by the High Court of Judicature at Madras (‘“‘the
High Court”).

3. Before we embark upon to consider the issues in detail, we deem it
appropriate to mention the relations between the parties and certain brief facts.

4. The testator of the will dated 9-10-1984, Palaniandi Udayar, was the
husband of Appellant 1 Thangam and father of Appellant 2 Laila. The will was
executed on 9-10-1984 in favour of Navamani Amma, plaintiff, who as per the
narration in the will is said to be daughter of the brother of the testator. The
defendant in the suit originally filed was widow of the testator, however, later
on his minor daughter was also impleaded. Both are the appellants before this
Court. Appellant 1 is the third wife of the testator. The earlier two wives expired
and were not having any child from the loins of the testator. Even as per the
admitted case of Defendant 1 widow of the testator, the testator was having
total land about 8 acres besides three houses. By way of will, the testator had

1 OS No. 402 of 1986.
2 Appeal Suit No. 7 of 1991.
3 Second Appeal No. 1344 of 1996.

10
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bequeathed approximately 3.5 acres of land in favour of the plaintiff stating
therein that she is like his daughter, being daughter of his brother. The value of
the suit property was estimated to be about Rs 16,000.

Arguments

5. In the aforesaid factual matrix, the argument raised by the learned
counsel for the appellants challenging the judgment and decree of the High
Court was that the execution of will was surrounded by various suspicious
circumstances and deserves to be discarded as was rightly done by the first
appellate court. The finding of facts recorded by the first appellate court was
erroneously reversed by the High Court without the same being perverse.
Reappreciation of the facts merely to come to another possible conclusion does
not fall within the scope of consideration of a matter in second appeal. There
was no substantial question of law involved in the second appeal before the
High Court. There were discrepancies in the statements of the scribe and the
attesting witnesses to the will. The health of the testator was not good and he
was not in a position to understand and comprehend the contents of the will.
There were differences in the thumb impressions of the testator on the will and
on the register in the office of the Sub-Registrar.

6. Though, admittedly the testator left behind his widow and a minor
daughter but there is no mention in the will about the same. How their interest
was taken care of, the will is silent. In fact, the appellants were in possession
of the suit property. The suit filed by the respondent was totally misconceived.

7. On the other hand, the learned counsel for the respondent submitted that
the execution of will by a person in favour of any other relative always would
mean that the testator wishes to take away some property from the normal
course of inheritance. In fact, the respondent being like daughter to the testator
was taking care of his health, who was suffering from asthma and chronic
cough. It is not that the entire property owned by the testator was given to the
respondent by way of will, rather it was only a part thereof. She is in possession
of the suit property after the death of the testator. The need to file the suit
arose more than two years after the death of the testator as her possession was
disturbed by the appellants. Otherwise also the appellants had not taken any step
to take care of the testator when he was not keeping good health or the property
left by him after his death. Admittedly, Appellant 1 was living away from the
testator. Even at the time of his death the appellants were not present as she
came later on. Even the expenses for performing last rites of the testator were
borne by the husband of the respondent. There is no error in the judgment of
the High Court. The findings recorded by the first appellate court being totally
perverse were rightly interfered with by the High Court.

8. In the written statement filed by the appellants, there was no specific
denial to the claim made by the respondent-plaintiff. No para-wise reply was
given. In the absence thereof, the allegations in the plaint were deemed to be
admitted.
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Discussion

9. Heard the learned counsel for the parties and perused the relevant
referred record. We may record that the translated copies of whatever
documents have been placed on record by the parties, are being considered as
such as to the same, no dispute has been raised by the either side.

10. What is required to be considered while examining the correctness
of the judgment of the High Court is as to whether the will in question
was surrounded by suspicious circumstances whereby the testator had not
mentioned the names of his widow and minor daughter in the Will and has
bequeathed a part of his property to the respondent. Appellant 1 is the third
wife of the testator whereas Appellant 2 is the daughter. From the earlier two
wives no child was born.

11. Firstly, coming to the health of the testator the plaintiff, PW 1 stated
in her examination-in-chief that though the testator was having asthma but
otherwise he was in good health condition. In her cross-examination PW 1
stated that the testator was suffering from asthma and cough for about 5 to 6
years. She denied that the testator was having any drinking habit. She denied
the suggestion that the testator was bedridden for three months before executing
the will.

12. PW 2 Vadivelu, who is an attesting witness to the will, in his cross-
examination stated that he inquired about the health of the testator and he told
PW 2 that he was having some cough problem and was otherwise suffering from
TB. PW 3 Govindasamy, who was a witness in the office of Sub-Registrar, in
his cross-examination stated that at the time of execution of the will the testator
was having cough. PW 4 Subramanian, who is the scribe of the will, stated in
his examination-in-chief that at the time of execution of will the testator was
in good physical condition and he was having cough only. He was not put any
question in this regard in cross-examination.

13. DW 1 Thangam Ammal, who is the widow of the testator, stated in
her examination-in-chief that before his death the testator “was suffering from
lever wound and he had dysentery and suffered very much” (sic). DW 1 in her
cross-examination stated that three months before his death the testator was not
in good physique and before that he was in good condition. DW 1 further stated
that the testator was bedridden for 3 months and she was taking care of him.

14. TFrom the aforesaid evidence of the witnesses with reference to the
health of the testator we do not find that he was not in good senses and was
unable to understand his welfare or take correct decisions. Hence, the will
cannot be held to be suspicious on the ground of the alleged ill health of the
testator at the time of the execution of the will.

15. Now, coming to another aspect with reference to the genuineness of the
will, PW 4 Subramanian, who is the scribe of the will, stated in his examination-
in-chief that the testator had put his thumb impression on the will and that he
witnessed the same. He further stated that the will was registered in the office
of Sub-Registrar. In his cross-examination, he stated that on enquiry testator
told him that the plaintiff can take the suit property and other properties can be

12
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taken by the defendants i.e. his wife and daughter. This shows that even at the
time of execution of the will, the testator was fully conscious of the welfare of
his widow and minor daughter as sufficient property was left for them.

16. The plaintiff examined PW 2 Vadivelu, who was the attesting witness
to the will. In his examination-in-chief he stated that the testator was very well
known to him and that he was witness in the above will. He stated that the will
was written under a tree at Palavur. Details were given by the testator. After
writing of will, the testator asked PW 4 scribe to read over the same. After
hearing and being satisfied the testator had put his thumb impression. He and
one other attesting witness, Muruganian (DW 2), had witnessed the testator
putting thumb impression on the will. In his cross-examination he stated that
the will was written without compulsion and in good conscious were expressed
by the testator alone. He asked the testator whether he was having any legal
heir and the testator told him that as per his desire alone the will was written.

17. The defendants examined Murugaian, who was also an attesting witness
to the will, as DW 2, who in his examination-in-chief stated that he was asked
by Paramasivam, who is husband of the plaintiff, to be witness in the office of
Sub-Registrar. He further stated that he was requested to sign as witness and
after putting his signature he returned. DW 2 further stated that he did not see
the testator put his thumb impression. In cross-examination DW 2 stated that
he saw the testator sitting under a tree and that the testator told him that he was
writing the will in favour of his heirs.

18. It is the admitted case of the appellants that the testator left behind about
8 acres of land and three houses. What has been bequeathed to the respondent
is merely a part of testator’s entire property i.e. land measuring approximately
3.5 acres. Meaning thereby the balance property of the testator is in possession
of the widow and daughter. This is how the interest of the natural legal heirs
has been taken care of.

19. The reason to bequeath a part of the property in favour of the respondent
is also evident from the material available on record. It has come in evidence
that the testator was not keeping good heath as he was suffering from asthma
and cough. The appellants were not living with him for quite some time as it is
the admitted case of DW 1 in her cross-examination that she had gone to her
paternal home on account of marriage of her brother and was not living with
the testator at the time of execution of will. It has also come on record that she
was not present when the testator died. Expenses for his last rites were borne by
the husband of the respondent who was taking care of the land of the testator.

20. There is nothing on record to suggest that the appellants were taking
care of the property left by the testator immediately after his death or that any
steps were taken by them to get the same mutated in their favour.

21. From the aforesaid evidence on record, in our opinion, no error has been
committed by the High Court in holding that the will was not surrounded by
suspicious circumstances as the scribe and one of the witnesses were in unison.
The testator was conscious of the fact that he had a wife and a minor child
whose interest had been taken care of by leaving part of the property for them.
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It came in response to a specific question asked by PW 4 to the testator at the
time of execution of the will. It was so stated by PW 4 in his cross-examination.
Even in Para 14 of the written statement, the appellants stated that they are
enjoying the suit properties and other properties left by the testator. This clearly
shows that certain part of the properties was left by the testator for his widow
and minor daughter.

22. Before we part with the judgment we are constrained to observe the
manner in which the pleadings have been filed in the trial courts or may be in
some cases in the High Courts.

23. A perusal of the plaint filed by the respondent shows that it contains ten
paragraphs besides the prayer. In the written statement filed by the appellants,
no specific para-wise reply was given. It was the own story of the respondent
containing fifteen paragraphs besides the prayer in Para 16.

24, In the absence of para-wise reply to the plaint, it becomes a roving
inquiry for the Court to find out as to which line in some paragraph in the plaint
is either admitted or denied in the written statement filed, as there is no specific
admission or denial with reference to the allegation in different paragraphs.

25, Order 8 Rules 3 and 5 CPC clearly provides for specific admission and
denial of the pleadings in the plaint. A general or evasive denial is not treated as
sufficient. Proviso to Order 8 Rule 5 CPC provides that even the admitted facts
may not be treated to be admitted, still in its discretion the Court may require
those facts to be proved. This is an exception to the general rule. General rule
is that the facts admitted, are not required to be proved.

26. The requirements of Order 8 Rules 3 and 5 CPC are specific admission
and denial of the pleadings in the plaint. The same would necessarily mean
dealing with the allegations in the plaint para-wise. In the absence thereof, the
respondent can always (ry to read one line from one paragraph and another
from different paragraph in the written statement to make out his case of denial
of the allegations in the plaint resulting in utter confusion.

27. In case the respondent-defendant wishes to take any preliminary
objections, the same can be taken in a separate set of paragraphs specifically
so as to enable the plaintiff/petitioner to respond to the same in the replication/
rejoinder, if need be. The additional pleadings can also be raised in the written
statement, if required. These facts specifically stated in a set of paragraphs will
always give an opportunity to the plaintiff/petitioner to respond to the same.
This in turn will enable the Court to properly comprehend the pleadings of the
parties instead of digging the facts from the various paragraphs of the plaint
and the written statement.

28. The issue regarding specific admission and denial of the pleadings was
considered by this Court in Badat & Co. v. East India Trading Co.* While
referring to Order 8 Rules 3 to 5 CPC it was opined that the aforesaid Rules
formed an integrated Code dealing with the manner in which the pleadings are

4 1963 SCC OnLine SC9 : AIR 1964 SC 538
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to be dealt with. Relevant parts of para 11 thercof are extracted below: (Badat
case*, AIR pp. 544-45)

“I1. Order 7 of the Code of Civil Procedure prescribes, among
others, that the plaintiff shall give in the plaint the facts constituting
the cause of action and when it arose, and the facts showing that the
court has jurisdiction. The object is to enable the defendant to ascertain
from the plaint the necessary facts so that he may admit or deny them.
Order 8§ provides for the filing of a written statement, the particulars to be
contained therein and the manner of doing so; ... These three rules form
an integrated code dealing with the manner in which allegations of fact in
the plaint should be traversed and the legal consequences flowing from its
non-compliance. The written statement must deal specifically with each
allegation of fact in the plaint and when a defendant denies any such fact, he
must not do so evasively, but answer the point of substance. If his denial of a
factis not specific but evasive, the said fact shall be taken to be admitted. In
such an event, the admission itself being proof, no other proofis necessary.”

29. The matter was further considered by this Court in Lohia Properties
(P) Lid. v. Atmaram Kumar> after the 1976 Amendment Act in CPC whereby
the existing Rule 5 of Order 8 CPC was numbered as sub-rule (1) and three
more sub-rules were added dealing with different situations where no written
statement is filed. In paras 14 and 15 of the aforesaid judgment, the position
of law as stated earlier was reiterated. The same are extracted below: (SCC
pp- 8-9, paras 14-15)

“l4. What is stated in the above is, what amounts to admitting a fact
on a pleading while Rule 3 Order 8 requires that the defendant must deal
specifically with each allegation of fact of which he does not admit the
truth.

15. Rule 5 provides that every allegation of fact in the plaint, if
not denied in the written statement shall be taken to be admitted by the
defendant. What this rule says is, that any allegation of fact must either
be denied specifically or by a necessary implication or there should be at
least a statement that the fact is not admitted. If the plea is not taken in that
manner, then the allegation shall be taken to be admitted.”

30. We have made the aforesaid observations as regularly this Court is faced
with the situation where there is no specific para-wise reply given in the written
statement/counter-affidavit filed by the respondent-defendants. In our opinion,
if the aforesaid correction is made, it may streamline the working.

31. For the reasons mentioned above, we do not find any meritin the present
appeal. The same is, accordingly, dismissed.

4 Badat & Co. v. East India Trading Co., 1963 SCC OnLine SC 9 : AIR 1964 SC 538
5 (1993)4 SCC 6

15



N

ONL

N E

CC.

SCC Online Web Edition, © 2026 EBC Publis1936(6
Tuesday, February 24, 2026

Page 1
Printed

For: Mr. Ritwick Dutta

SCC Online Web Edition: https://www.scconline.com
© 2026 EBC Publishing Pvt. Ltd., Lucknow.

ANNEXURE A/2

1963 SCC OnLine SC 9 : (1964) 4 SCR 19 : (1965) 1 SCJ 747 : AIR
1964 SC 538

In the Supreme Court of India
(BEFORE K. SUBBA RAO, RAGHUBAR DAYAL AND J.R. MUDHOLKAR, JJ.)

BADAT AND CO. BOMBAY ... Appellant;
Versus
EAST INDIA TRADING CO. ... Respondent.

Civil Appeal No. 39 of 1961=, decided on May 10, 1963
Advocates who appeared in this case:

C.K. Daphtary, Solicitor-General of India (S.N. Andley, Rameshwar
Nath and P.L. Vohra, Advocates of Rajinder Narain and Co. and J.B.
Dadachanji Advocate, with him), for the Appellant;

M.C. Setalvad, Senior Advocate (Atul Setalvad, Advocate and S.V.J.
Merchant and G. Gopalakrishnan Advocates of Gagrat and Co., with
him), for the Respondent.

The Judgment of the Court was delivered by

K. SuBBA RAO, J.— | regret my inability to agree with the judgment
prepared by my learned Brother Mudholkar, J.

2. This appeal by certificate raises the question of jurisdiction of the
Bombay High Court to entertain a suit on an award in respect whereof a
judgment was made in a foreign court and other incidental questions.

3. The facts that have given rise to the present appeal may be briefly
stated. | shall only narrate such facts which are relevant to the question
raised, for in the pleadings a wider field was covered, but it has
gradually been narrowed down when the proceedings reached the
present stage. The appellants are Badat and Co., a firm formerly
carrying on business at Bombay. The respondents, East India Trading
Co., are a private limited company incorporated under the laws of the
State of New York in the United States of America and having their
registered office in the State of New York. The respondents instituted
Suit No. 71 of 1954 against the appellant in the High Court of
Judicature at Bombay, in its Ordinary Original Civil Jurisdiction for the
recovery of a sum of Rs 92,884/4/10 with interest thereon. It was
alleged in the plaint that by correspondence, the details whereof were
given in the plaint, the appellants agreed to do business with the
respondents on the terms of the American Spice Trade Association
contract. Thereafter, by subsequent correspondence the parties entered
into two different contracts whereunder the appellants agreed to sell to
the respondents different quantities of Allepey Turmeric Fingers on
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agreed terms. Though the respondents forwarded to the appellants in
respect of the said transactions two contracts in duplicate on the
standard form issued by the said Trade Association with a request to
the appellants to send them after having duly signed, the appellants
failed to do so. Under the terms and conditions of the said Trade
Association Contract, all claims arising under the contract should be
submitted to, and settled by, arbitration under the Rules of the said
Association. It was stated that pursuant to a relevant rule of the said
Association, the dispute was referred to arbitration and two awards
were made in due course i.e. on July 12, 1949. Following the procedure
prescribed for the enforcement of such awards in New York, the
respondents initiated proceedings in the Supreme Court of the State of
New York to have the said awards confirmed and a judgment entered
thereon in the said Court. In due course, the said Court pronounced
judgment confirming the said awards. On those allegations a suit was
filed in the High Court of Bombay for recovery of the amounts payable
under the said two awards by the appellants to the respondents. The
suit was tried, in the first instance, by Mody, J. The learned Judge, inter
alia, held that the suit on the foreign judgment would not lie in the
Bombay High Court, as there was no obligation under the said
judgment for the appellants to pay any amount to the respondents at
any place within the jurisdiction of the Bombay High Court. Adverting
to the claim based on the agreement resulting in the awards, the
learned Judge observed that there was no proof of such agreement and
that there were no admissions in the written statement in regard to the
facts sustaining such an agreement. On those findings he held that the
respondents had failed to prove that the Bombay High Court had
jurisdiction to try the suit. As the suit was heard on merits also, he
considered other issues and held that there was neither proof nor
admissions in the written statement in regard to the alleged contracts.
He found that the arbitrators and the umpire had jurisdiction to make
the awards, but the said awards merged in the judgment and that the
suit was not maintainable on the said two awards. It is not necessary to
give the other findings of the learned Judge, as nothing turns on them
in the present appeal. In the result, the suit was dismissed with costs.
On appeal, a Division Bench of the said High Court, consisting of
Chagla, C.J. and S.T. Desai, J., disagreed with Mody, J. on the material
qguestions decided by him and allowed the appeal with costs. The
learned Judges held that the awards did not merge in the judgment,
that the suit on the awards was maintainable and that the Bombay
High Court had jurisdiction to entertain the suit as part of the cause of
action arose within its limits. The learned Judges further held that all
the facts necessary to sustain the respondents’ suit on the awards had
been proved either by public documents produced in the case or by the
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admissions made by the appellants in the written statement. The
present appeal, as aforesaid, has been preferred by certificate against
the judgment of the Division Bench.

4. The learned Solicitor-General, appearing for the appellants, raised
before us the following points : (1) The awards merged in the judgment
made by the Supreme Court of the State of New York and, therefore, no
suit would lie on the awards. (2) Even if the suit could be filed on the
awards, it was not proved that any part of the cause of action accrued
within the jurisdiction of the Bombay High Court. To state it differently,
the respondents have not proved that the agreements resulting in the
awards were entered into or concluded within the jurisdiction of the
Bombay High Court. And (3) the respondents failed to prove the three
necessary conditions for the enforcement of the awards, namely, (i)
that there was an arbitration agreement, (ii) that the arbitration was
conducted in accordance with the agreement, and (iii) that the awards
were made pursuant to the provisions of the agreement and, therefore,
valid according to the lex fori of the place where the arbitration was
carried out and where the awards were made.

5. Mr Setalvad, appearing for the respondents, sought to sustain the
findings of the Division Bench of the High Court given in favour of the
respondents on the said questions raised by the appellants.

6. The first question is whether the awards merged in the judgment
of the Supreme Court of the State of New York for all purposes; if so,
the awards would lose their individuality or separate existence and no
suit could, therefore, be filed to enforce them. In Halsbury's Laws of
England, Vol. 7 3rd Edn., at p. 141, the relevant principle is stated
under the heading “Foreign Judgments” thus:

“Since the foreign judgment constitutes a simple contract debt
only, there is no merger of the original cause of action, and it is
therefore open to the plaintiff to sue either on the foreign judgment
or on the original cause of action on which it is based, unless the
foreign judgment has been satisfied.”

The same idea is expressed in Dicey's “Conflict of Laws”, 7th Edn., at p.
1059:

“For historical and procedural reasons, a foreign judgment is
treated in England as a contractual debt, and the fact that, in certain
instances, it can be enforced by registration does not appear to alter
the traditional view.”

Though the learned author in the course of his commentary criticizes
this view, the passage represents the accepted view on the subject. An
interesting discussion of the evolution of the Rule of hon-merger of the
cause of action in the foreign judgment is found in Piggott's ‘Foreign
judgment'. Part I, at p. 17. The various steps in its evolution may be
stated thus : (1) Action brouaht on a foreian iudament was an action
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brought to recover the judgment debt:... necessarily then, the
judgment must be evidence of the debt. (2) It was not made clear
which debt it evidenced, whether it was the judgment debt or the
original debt. (3) As it was an action on a debt, an action on the
judgment debt soon came to be confused with, and perhaps looked
upon as, an action on the original debt. (4) Having come to that stage,
the courts declared that the original debt or cause of action was not
merged in theforeign judgment pronounced upon it. Whatever may be
the origin, the doctrine of non-merger of the original cause of action
with the foreign judgment has now been well established in spite of the
fact that some text-book writers are not able to discover a logical basis
for the doctrine. In “Smith's Leading Cases”, the learned author says:

“Foreign judgments certainly do not occasion a merger of the
original ground of action.”

In Cheshire's Private International Law, 5th Edn., the learned author
says in Chapter XVII under the heading “Foreign Judgments”, thus, at
p. 598:

“It is a rule of domestic English law that a plaintiff who has
obtained judgment in England against a defendant is barred from
suing again on the original cause of action. The original cause of
action is merged in the judgment — transit in rem judicatam — and
it would be vexatious to subject the defendant to another action for
the purpose of obtaining the same result. It has been held, however,
in a series of authorities, that this is not so in the case of foreign
judgments. Such a judgment does not, in the view of English law,
occasion a merger of the original cause of action, and therefore the
plaintiff has his option, either to resort to the original ground of
action or to sue on the judgment recovered, provided, of course, that
the judgment has not been satisfied.”

The learned author gives the following different reason for this
distinction between a foreign and a domestic judgment, at p. 599:

“The most plausible justification for non-merger, perhaps, is that
a plaintiff suing in England on a foreign judgment, as contrasted
with one who sues on an English judgment, possesses no higher
remedy than he possessed before the foreign action. The effect of
judgment in English proceedings is that ‘the cause of action is
changed into matter of record, which is of a higher nature, and the
inferior remedy is merged in the higher; but the view which English
law takes of a foreign judgment is that it creates merely a simple
contract debt between the parties. The doctrine of nhon-merger has,
however, been too often repeated by Judges to justify any prospect
of its abandonment.”

This doctrine has been accepted and followed by Indian Courts : see
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Popat v. Damodarl, Oppenheim and Company v. Mahomed Haneef? and

Nil Rattan Mukhopadhyaya v. Cooch Behar Loan Office. Ltd.2

7. If the contract does not merge in a judgment, by parity of
reasoning, the award on which a foreign judgment is made cannot also
merge in the judgment. While conceding the said legal position, the
learned counsel for the appellant contends that the award to furnish a
valid cause of action shall be one which is legally enforceable in the
country in which it is made. An award made in New York, the argument
proceeds, by its own force does not create rights or impose liabilities
thereunder and, therefore, such an inchoate document cannot afford a
cause of action. This contention has not been raised for the first time,
but has been noticed in ‘Russeel on Arbitration’, 16th Edn., and
answered at p. 282. The learned author places the following two
propositions in juxtaposition : (1) “An award made by foreign
arbitrators, which requires an enforcement order to render it
enforceable by the local law, is not a judgment of a foreign tribunal
which can be enforced by action in English courts”. (2) “But an award
which is complete and could be enforced in the country where it was
made is enforceable in England at common law, quite apart from any
rights given by Part Il of the Act”. In Halsbury's Laws of England, Vol.
11, 3rd Edn., the following note is given at p. 52:

“A foreign arbitration award which is complete and enforceable in
the country in which it was made is enforceable in England at
common law.”

The learned Solicitor-General seeks to draw a subtle distinction
between an award made by foreign arbitrators which require an
enforcement order to render it enforceable by the local law and an
award which could not be enforced except by obtaining a judgment on
its basis. On this distinction an argument is advanced, namely, that in
the case of the former award, the award has been vitalized by the
enforcement order, while in the case of the latter the award qua the
judgment has not become enforceable, but it is the judgment that
becomes enforceable. In support of this contention reliance is placed
upon the following observations found in Dicey's Conflict of Laws, 17th
Edn., at p. 1059:

“If the foreign award is followed by judicial proceedings in the
foreign country resulting in a judgment of the foreign court which is
not merely a formal order giving leave to enforce the award,
enforcement proceedings in England must be brought on the foreign
judgment (or possibly on the original cause of action), but probably
not on the award.”

These observations are not supported by any direct decision : they
represent only the author's doubts on the question. On principle |
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cannot see why a distinction should be made between the two
categories of case. An enforcement order as well as a judgment on an
award serves the same purpose : they are two different procedures
prescribed for enforcing an award. In the case of an enforcement order
a party applies to a court for leave to enforce the award; and on the
granting of such leave, the award can be enforced as if it were a decree
of a court. In the alternative procedure, an action either in the shape of
a suit or a petition will have to be filed on an award and a judgment
obtained thereon. In that event the award, vis-a-vis the country in
which it is made, merges in the judgment and thereafter the judgment
only becomes enforceable. But, as explained earlier, there is no merger
in the context of its enforcement in another country. In both the cases
the award in the country of its origin is complete and enforceable. If an
award gets vitality by a mere enforcement order, it gets a higher
sanctity by the court of its origin making a judgment on it. Both of
them afford a guarantee of its vitality and enforceabilitv in the country
of its origin and therefore, a different country can safely act upon it. In
both the cases the award is complete in the country of its origin and if
the doctrine of merger cannot be invoked in the case of foreign
judgments, as | have held it cannot, there is no principle on which the
distinction sought to be made can be sustained. To sanction the
distinction in the context of a foreign judgment is to prefer the form to
substance and to accept a lesser guarantee and reject a higher one. The
decision in Merrifield, Ziegler, and Co. v. Liverpool Cotton Association

Limited? does not lay down any different proposition. There, the plaintiff
brought an action in England against Liverpool Cotton Association for
restraining the said Association from expelling them from membership
of the Association. The Association filed a counter claim demanding a
large amount from the plaintiffs payable by them under an award made
in Germany. The claim was based on the award and in effect it was a
claim to enforce the award. By German law an enforcement order was
necessary before an award can be enforced. But no such order was
made there. The High Court rejected the counter claim. In doing so, it
made the following observations:

“The sole point, therefore, remains whether the award is a
decision which the court here ought to recognize as a foreign
judgment. In my opinion it is not, although as between the parties it
is conclusive upon all matters thereby adjudicated upon, and is
therefore in a different category to the ‘remate’ judgment dealt with

by the House of Lords in Nouyion v. Freeman?; it has no further force
or effect unless and until the court determines that it is an
adjudication made in proceedings regularly conducted upon matters
really submitted to the jurisdiction of the Tribunal. It is not even as
though the award were enforceable unless the court stays its
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operation; the contrary is really the case, and for all practical
purposes it is still-born until vitality is infused into it by the court. It
is then, for the first time, endowed with one, at least, of the
essential characteristics of a judgment—the right to enforce
obedience to it.”
This passage in clear terms brings out the principle underlying the
proposition that an award cannot afford a cause of action till it is
complete in the country of its origin. The reason of the Rule is that
unless and until the appropriate court determines its regularity, it is
inchoate and it becomes enforceable only when an enforcement order or
judgment puts its seal of approval on it. For the application of this
principle the distinction between an enforcement order and a judgment
on the award is not material. In either case, the court approves it.
Indeed, the Judicial Committee in Oppenheim and Co. v. Mahomed

Haneef? sanctioned the maintainability of a suit to enforce an award
which ended in a judgment. There, in respect of a mercantile dispute
that arose between merchants carrying on business in London and a
merchant at Madras, an award was obtained in England. The merchants
in England filed a suit on the award on the King's Bench Division of the
High Court in England for the amounts payable thereunder and
obtained an ex parte judgment against the merchant at Madras.
Thereafter, they brought a suit against the Madras merchant in the
High Court of Judicature at Madras claiming the sum due under the said
judgment, or, in the alternative, for the amount due under the award.
Coutts Trotter, J. who heard the case in the first instance, held that the
suit was not maintainable on the judgment that was an ex parte one,
and gave a decree on the award. But on appeal, a Division Bench of
that court took a different view. On further appeal, the Privy Council
restored the decree made by Coutts Trotter, J., but they concluded their
judgment with the following caution:
“In order to prevent misconception, it appears desirable to add
that it was not pleaded or contended at any stage of the proceedings
that the award had merged in the English judgment, and accordingly
their Lordships do not deal with that point.”
This decision is certainly an authority for the position that on the
assumption that an award does not merge in a foreign judgment, it
affords a cause of action in another country. |1 have already indicated
earlier on the same reasoning applicable to the doctrine of non-merger
of a contract in a foreign judgment that an award also will not merge.
For the reasons given by me, | hold that a suit would lie on the basis of
an award in a foreign country, provided it is completed in the manner
prescribed by the law of that country.

8. | shall now take the third question, for the discussion thereon
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would also solve the problem raised by the second question. The
learned Solicitor-General contends that there is no proof of the facts to
satisfy the aforesaid three conditions and the Division Bench of the
High Court went wrong in holding to the contrary on the basis of the
alleged admissions found in the pleadings. Mr Setalvad, learned counsel
for the respondents, on the other hand, while conceding that the said
three conditions must be satisfied before a foreign award can be
enforced, argues that the relevant facts were proved not only by the
admissions made by the appellants in the written statement, expressed
or implied, but also by the production of the certified copy of the
judgment of the foreign court.

9. In Norske Atlas Insurance Co. Ltd. v. London General Insurance

Company Limited® an award made in Norway was sought to be enforced
in England. Action was brought not on the contract but on the award.
MacKinnon, J. laid down in that case that three things had to be proved
for obtaining a decree thereon, namely, (1) the submission; (2) the
conduct of the arbitration accordance with the submission; and (3) the
fact that the award was valid according to the law of the country where
it was made. So too, in Halsbury Laws of England, 3rd Edn., Vol. 11, in
para 116, at p. 53, the said conditions of enforcement are given, with
further elaboration. 1 need not pursue this matter as there is no dispute
on this aspect of the question.

10. Have the conditions been proved in the present case? | shall first
take the arguments based on the pleadings. Before doing so, it would
be convenient to read the relevent provisions of the Code of Civil
Procedure on the subject, as the argument turn upon the application of
those provisions to the pleadings.

11. Order 7 of the Code of Civil Procedure prescribes, among others,
that the plaintiff shall give in the plaint the facts constituting the cause
of action and when it arose, and the facts showing that the court has
jurisdiction. The object is to enable the defendant to ascertain from the
plaint the necessary facts so that he may admit or deny them. Order 8
provides for the filling of a written statement, the particulars to be
contained therein and the manner of doing so; Rules 3, 4 and 5 thereof
are relevant to the present enquiry and they reads:

“Order 8 Rule 3. It shall not be sufficient for a defendant in his
written statement to deny generally the grounds alleged by the
plaintiff, but the defendant must deal specifically with each
allegation of fact of which he does not admit the truth, except
damages.

Rule 4. Where a defendant denies an allegation of fact in the
plaint, he must not do so evasively, but answer the point of
substance. Thus if it is alleged that he received a certain sum of
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money, it shall not be sufficient to deny that he received that
particular amount, but he must deny that he received that sum or
any part thereof, or else set out how much he received. And if an
allegation is made with diverse circumstances, it shall not be
sufficient to deny it along with those circumstances.

Rule 5. Every allegation of fact in the plaint, if not denied
specifically, or by necessary implication or stated to be not admitted
the pleading of the defendant, shall be taken to be admitted except
as against a person under disability.

Provided that the court may in its discreation require any fact so
admitted to be proved otherwise than by such admission.”

These three rules form an integrated code dealing with the manner in
which allegations of fact in the plaint should be traversed and the legal
consequences flowing from its non-compliance. The written statement
must deal specifically with each allegation of fact in the plaint and
when a defendant denies any such fact, he must not do so evasively,
but answer the point of substance. If his denial of a fact is not specific
but evasive, the said fact shall be taken to be admitted. In such an
event, the admission itself being proof, no other proof is necessary. The
first para of Rule 5 is a reproduction of Order 19, Rule 13 of the English
rules made under the Judicature Acts. But in mofussil Courts in India,
where pleadings were not precisely drawn, it was found in practice that
if they were strictly construed in terms of the said provisions, grave
injustice would be done to parties with genuine claims. To do justice
between those parties, for which Courts are intended, the rigor of Rule
5 has been modified by the introduction of the proviso thereto. Under
that proviso the court may, in its discreation, require any fact so
admitted to be proved otherwise than by such admission. In the matter
of mofussil pleadings, Courts, presumably replying upon the said
proviso, tolerated more laxity in the pleadings in the interest of justice.
But on the original side of the Bombay High Court, we are told, the
pleadings are drafted by trained lawyers bestowing serious thought and
with precision. In construing such pleadings the proviso can be invoked
only in exceptional circumstances to prevent obvious injustice to a
party or to relieve him from the results of an accidential slip or
omission, but not to help a party who designedly made vague denials
and thereafter sought to rely upon them for non-suiting the plaintiff.
The discreation under the proviso must be excercised by a court having
regard to the justice of a cause with particular reference to the nature
of the parties, the standard of drafting obtaining in a locality, and the
traditions and conventions of a court wherein such pleadings are filed.
In this context the decision this context the decision in Tildesley v.

HarperZ will be useful. There, in an action against a lessee to set aside
the lease granted under a power, the statement of claim stated that the
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donee of the power had received from the lessee a certain sum as a
bribe, and stated the circumstances; the statement of defence denied
that that sum had been given, and denied each circumstance, but
contained no general denial of a bribe having been given. The court
held, under rules corresponding to the aforesaid rules of the Code of
Civil Procedure, that the giving of the bribe was not sufficiently denied
and therefore it must be deemed to have been admitted. Fry., J. posed
the question thus : What is the point of substance in the allegations in
the statement of claim? and answered it as follows:

“The point of substance is undoubtedly that a bribe was given by
Anderson to Tildesley, and that point of substance is nowhere met ...
no fair and substantial answer is, in my opinion, given to the
allegation of substance, namely, that there was a bribe. In my
opinion it is of the highest importance that this rule of pleading
should be adhered to strictly, and that the court should require the
defendant, when putting in his statement of defence, and the
plaintiff, when replying to the allegations of the defendant, to state
the point of substance, and not to give formal denials of the
allegations contained in the previous pleadings without stating the
circumstances. As far as | am concerned, | mean to give the fullest
effect to that rule. 1 am convinced that it is one of the highest
benefit to suitors in the court”.

It is true that in England the concerned rule is inflexible and that there
is no proviso to it as is found in the Code of Civil Procedure. But there is
no reason why in Bombay on the original side of the High Court the
same precision in pleadings shall not be insisted upon except in
exceptional circumstances. The Bombay High Court, in Laxminarayan v.

Chimniram Girdhari Lal® construed the said provisions and applied them
to the pleadings in a suit filed in the court of the Joint Subordinate
Judge of Ahmednagar. There, the plaintiffs sued to recover a sum of
money on an account stated. For the purposed of saving limitation they
relied in their plaint upon a letter sent by the defendant firm. The
defendants in their written statement stated that the plaintiff's suit was
not in time and that “the suit is not saved by the letter put in from the
bar of limitation”. The question was raised whether in that state of
pleadings the letter could be taken as admitted between the parties
and, therefore, unnecessary to be proved. Batchelor, Ag., C.J. after
noticing the said provisions, observed:

“It appears to us that on a fair reading of para 6, its meaning is
that though the letter put in by the plaintiffs is not denied, the
defendants contend that for one reason or another its effect is not to
save the suit from the bar of limitation. We think, therefore, that ...
the letter, Exhibit 33, must be accepted as admitted between the
parties. and therefore. unnecessarv to be proved.”
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The written statement before the High Court; in that case was one filed
in a court in the mofussil; yet, the Bombay High Court applied the Rule
and held that the letter need not be proved aliunde as it must be
deemed to have been admitted in spite of the vague denial in the
written statement. |, therefore, hold that the pleadings on the original
side of the Bombay High Court should also be strictly construed, having
regard to the provisions of Rules 3, 4 and 5 of Order 8 of the Code of
Civil Procedure, unless there are circustances wherein a court thinks fit
to exercise its discretion under the proviso to Rule 5 of Order 8.

12. The first condition for the enforceability of an award is the proof
of submission to arbitration. A claim based on an award is in effect a
claim to enforce the award on the footing that the submission implied a
contract to give effect to the award. In the plaint the details of the
preliminary contract between the parties containing an arbitration
clause has been specifically and precisely stated in paras 2 and 3. As
much of the argument turns upon the said allegations, it may
conveniently be read here.

“2. By their letter dated 7th September, 1948 the plaintiffs
intimated to the defendants that they were prepared to do business
with them on the terms of the American Spices Trade Association
contract, net landed weights, less 1% per cent, discount, letter of
credit to be opened for 95 per cent, of the amount of the transaction
and the balance to be settled immediately after the goods were
weighed and delivered and if there was any difference in the
plaintiffs’ favour the same was to be remitted to them by the
defendants by telegraph. By their letter dated 13th September,
1948, the defendants agreed to the said terms. Thereafter by their
cable dated 3rd March, 1949 the defendants offered to sell to the
plaintiffs 30 tons of Alleppey Turmeric Fingers at 22%2 cents per
Ib.C. and F. New York less 2 per cent, March/April shipment. On the
same day the plaintiffs cabled to the defendants their acceptance of
the said offer. By their cable dated 7th March, 1949 the defendants
offered to sell to the plaintiffs further 30 tons of Alleppey Turmeric
Fingers at 22 cents per Ib.C. and F. New York less 2 per cent,
March/April shipment. On the same day the plaintiffs cabled to the
defendants their acceptance of the said offer. By their letter dated
8th March, 1949 the defendants confirmed the said contract arrived
at between the parties on 3rd March, 1949. By their letter dated 9th
March, 1949 the plaintiffs confirmed both the said contracts and
further intimated to the defendants that they had opened the
necessary letters of credit. The plaintiffs forwarded to the defendants
in respect of the said transactions two contracts in duplicate on the
standard form issued by the said American Spice Trade Association
with a request to the defendants to return to the plaintiffs a copy of
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each of them after signing the same. The defendants, however,

failed and neglected to do so. The plaintiffs crave leave to refer to

and rely upon the cables and letters above referred to and standard
form of contract issued by the said American Spice Trade

Association, when produced.

3. The plaintiffs say that the standard form of contract issued by
the said American Spice Trade Association is known in the spice and
herb market as ‘The American Spice Trade Association Contract’ and
contains terms and conditions on which the defendants had agreed
to do business with the plaintiffs as aforesaid. The plaintiffs further
say that the said standard form of contract is in common use with
firms dealing in spices and herbs both in the New York market and
elsewhere. The plaintiffs further say that the defendants have been
dealing in spices and herbs with American firms in the United States
and also on the United States market and had previously entered
into several American Spice Trade Association Contracts and were
well aware of and knew what the terms and conditions of the said
American Spice Trade Association Contract were. One of the said
terms was as follows:

‘All questions and controversies and all claims arising under
this contract shall be submitted to and settled by Arbitration
under the Rules of the American Spice Trade Association printed
on the reverse side hereof. This contract is made as of in New
York.’

Then the plaint proceeds to give how the dispute should be referred to
arbitration, and how arbitrators and umpire should be appointed by the
parties. From the said allegations in the plaint it is clear that the
plaintiffs have precisely and definitely given the particulars of the
correspondence that passed between the parties on the basis of which
they claimed the preliminary contract containing an agreement to
submit their dispute to arbitration and the subsequent contracts in
respect of the goods made and concluded between the parties.

13. The defendants, adverting to the said allegations dealt with
them in paras 7 and 8 of their written statement. The said paragraphs
read:

“7. With reference to para 2 of the plaint the defendants deny that
they at any time entered into any contract with the plaintiffs as
alleged in the said para or otherwise. The defendants deny that they
at any time signed or were bound to sign a standard form of contract
issued by the American Spice Trade Association.

8. With reference to para 3 of the plaint, the defendants deny that
they at any time agreed to do any business or enter into any
contract with the plaintiffs as alleged therein or otherwise. The
defendants sav that thev did at anv time sian nor were thev bound
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to signh the said American Spice Trade Association Contract and that
they are not therefore bound by or concerned with the terms and/or
conditions of the said contract. The defendants deny the rest of the
statements contained in the said paragraph.”
It will be seen from the said paragraphs that though the defendants
denied that at any time they entered into a contract with the plaintiffs
as alleged in the plaint or otherwise, they have not denied that the
letters particularized in the plaint passed between the parties. Learned
Solicitor-General relied upon the expression “as alleged” in paras 7 and
8 of the written statement and contended that the said words implied
necessarily that the defendants denied the passing of the
correspondance. No such necessary implication can arise from the use
of the said expression. That expression is consistent with the admission
by the defendants of the passing of the letters mentioned in paras 2
and 3 of the plaint, coupled with a denial that such correspondence
does not constitute a binding contract between them. Indeed, Rules 3
and 4 of Order 8 are aimed at such general allegations in written
statements. Rule 3 demands that each allegation of fact made in the
plaint must specifically be denied and Rule 4 emphasizes that such a
denial shall be of the point of substance and shall not be vague. Here,
in the plaint the contents of the letters dated September 7, 1948,
September 13, 1948, March 8, 1949 and March 9, 1949 are given and it
is specifically stated that they passed between the parties. Nowhere in
the written statement there is a denial as regards the passing of the
letters or the contents of those letters”. The general and vague
allegations in the written statement cannot possibly be construed,
expressly or by necessary implication, as a denial of the specifical
legations in the plaint in regard to the said correspondence. On this
aspect of the case, to some extent, there is unanimity between Mody, J.
and the learned Judges of the Division Bench of the Bombay High
Court. Adverting to para 7 of the written statement, Mody, J. says:

“In my opinion, para 7 of the written statement does not at all,
directly or indirectly, specifically or by implication, deal with any of
the said three statements of facts. A denial of a contract is not a
denial of the receipt or of the contents of the said letter dated 7th
September, 1948 or the writing of the letter dated 13th September,
1948. The defendants can conceivably admit the said three
statements of fact but still deny that any contract resulted thereby.
Therefore the said three statements of facts must be deemed to have
been admitted.”

Dealing with para 8 of the written statement, the learned Judge say
that these two statements of facts have not been pleaded to in the
written statement and must, therefore, be deemed to have been
admitted. But having gone so far, the learned Judge rules against their
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admissibility on the ground that there are no allegations that the
defendants wrote the letters attributed to them and that there is no
description of the contents of the letters. This, if | may say so is rather
hypercritical. The allegations in para 2 of the plaint in express terms
say that the letters emanated from the defendants and also give their
gist. The Division Bench of the High Court in the context of the said
denials said:

“Therefore, there is no denial of this correspondence. Indeed there
could not be, because before the written statement was filed
inspection was given by the plaintiffs of this correspondence and
against the conscientious draftsman of the written statement could
not possibly have controverted the statement that these letters
passed between the parties. Therefore, in our opinion, these two
letters of 7th September, 1948 and 13th September, 1948 are
admissible in evidence, and we will formally admit them in
evidence.”

Then they proceeded to state:

“Now, we read this denial to mean not a denial of the exchange of
letters and telegrams, not a denial of the correctness of the copies of
the documents of which the defendants have taken inspection, but a
submission in law that no contract emerges from the exchange of
these letters and telegrams.”

14. For the reasons already given by me, | entirely agree with the
view expressed by the Division Bench on the interpretation of the
pleadings and hold that the said letters have been rightly admitted in
evidence. If the said letters go can in as evidence, the first condition,
namely, the factum of submission has been proved in this case.

15. As regards the question whether the arbitration was conducted
in accordance with the submission, the pleadings again afford the
answer. In paras 3, 4 and 5 of the plaint it is specifically stated that the
parties agreed to the arbitration clause and to the procedure prescribed
for carrying out the arbitration. It is stated therein that pursuant to
Rule 5 and clauses B, C and E of Rule 15 of the Rules of the said
American Spice Trade Association, arbitrators and umpire were
appointed, that the arbitrators and the umpire subscribed to their oaths
of office and proceeded to hear the matter on June 27, 1949 and July
12, 1949, that the defendants though duly notified of the hearings, did
not attend the same, that on 12th July, 1949 the said arbitrators and
umpire duly made, signed, acknowledged and published their awards
and thereby they unanimously held that the defendants had committed
a breach of the said two contracts and awarded that the defendants
should pay to the plaintiffs specific amounts in respect of the said
contracts as and by way of damages. Para 7 of the plaint prescribes
how the defendants did not meet the demand how broceedinas were
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taken before the Supreme Court of the State of New York, how notice of
the said proceedings was duly served on the defendants and how the
said Court pronounced its judgment confirming the said awards. Paras
9, 10, 11 and 12 of the written statement deal with the said
allegations. In the said paras the defendants do not deny the factum of
the appointment of arbitrators and the procedure followed by them in
making the awards. They are content to say that they are not bound by
or concerned with the appointment of the arbitrators by the plaintiffs as
alleged therein or otherwise, that they are not bound by or concerned
with any of the statements contained in para 7 of the plaint and that
the awards passed by the arbitrators and the umpire are not binding on
them. As regards the allegations in para 7 they only say that the
arbitrators acted without jurisdiction and that the judgment of the
Supreme Court of the State of New York made thereon is not binding on
them. It will be seen from the said denials that neither the
appointment of the arbitrators nor the steps taken by them are denied.
If so it must be held, on the same reasoning which | have adopted in
the context of the allegations pertaining to submission, that in the
absence of specific denials it must be held that it is admitted that the
awards were made in strict compliance with the terms of submission.

16. Now coming to the third condition, namely, the proof of the fact
that the awards are valid according to the law of the country where
they were made, the same equivocal attitude is adopted by the
defendants in their written statement. In para 8 of the plaint there is
the following specific allegation in that regard:
“... the said arbitration having been duly held and the said awards
having been duly made, signed, acknowledged and published
according to the said rules and the laws of the State of New York,
and the defendants not having taken steps to have the said awards
or either of them set aside or modified, as provided in the said rules
and by the laws of the State of New York, the said awards are
binding on the defendants and the defendants are now precluded
and estopped from disputing the same.”
Here there is a definite averment that the awards were made according
to the laws of the State of New York. In the written statement of the
defendants, though they generally deny that the awards are binding on
them, there is no specific denial that the awards are not in accordance
with the laws of the State of New York. Applying the same rules of
construction which | invoked in the case of the other averments in the
plaint, I must also hold that the defendants must be held to have
admitted the fact that the awards were made in accordance with the
laws of the State of New York.

17. There is one important circumstance which must be borne in
mind in construina the terms of the written statement. It is not
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disputed that the plaintiffs have filed affidavits disclosing the copies of
the documents mentioned in the plaint. The defendants' Advocate had
inspection of the said documents before he filed his written statement.
It is not disputed that the defendants received a copy of the petition,
filed by the plaintiffs in the Supreme Court of the State of New York,
along with a copy of the awards and the order of the court to show
cause. With the knowledge of the contents of the copies of the letters
and the contents of the awards, the Advocate for the defendants rightly
and properly was not in a position to deny the factual aspect of the
passing of the letters and the making of the awards and the delivery of
the judgment by the Supreme Court of the State of New York
confirming the said awards. That is why the written statement
contained vague and general denials only specifically raising disputes
on legal questions, and designedly giving equivocal answers to factual
aspects. It is said that no inference of tacit acceptance on the part of
the defendants or their counsel can be drawn, for the defendants’
Advocate, after inspection of the documents, asked the plaintiffs’
Advocate to produce the originals, but the plaintiffs failed and
neglected to do so. But this circumstance does not detract from the
knowledge of the defendants and their Advocate of the existence of the
said documents and their contents before the written statement was
drafted. This circumstance gives a satisfactory explanation for the
vagueness of the allegations in the written statement of the
defendants. They were designedly made vague as the Advocate
presumably could not bring himself to go the whole lenght of denying
the facts. I, therefore, hold, on a fair and reasonable construction of the
pleadings and written statement that the existence of the three
conditions for enforcing the awards have been admitted by the
defendants in their pleadings and that, therefore, they need not be
independently proved.

18. | would go further and hold that the said three conditions are
also proved by Ex. X-9. The said exhibit is the record of proceedings of
the Supreme Court of the State of New York relating to the arbitration
between the plaintiffs and the respondents. That record contains the
certificate issued by the Consul-General, and other papers relating to
the proceedings including the order and judgment of the said Supreme
Court. The Certificate reads thus;

“THIS IS TO CERTIFY (a) that the annexed proceedings have been
duly had in accordance with the laws of the State of New York.

(b) that the annexed proceedings are duly certified by the officer
having the legal custody of the originals thereof at the time such
annexed proceedings were issued by the Supreme Court of New
York.

(c) that the several persons named in the annexed proceedinas as
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holding the respective offices stated therein in respect of each of
them did in fact hold such respective office at the time the same
took place.
The Consulate-General of India assumes no responsibility for the
contents of this document.

Sd\

M. Gopalcharan

CONSUL-GENERAL

Dated : New York.N.Y. Seal of CONSULATE GENERAL

June 18, 1957. OF INDIA, New York, N.Y.”
The order and judgment of the Supreme Court of New York dated March
21, 1950 give in detail the filing of the application by the respondents
for an order confirming the two awards; the consideration given to the
said application by the court; the court's satisfaction, after perusing the
awards and the connected papers, that the said proceedings were in all
respects regular; and the terms of the order made on the said
application. The decretal portion of the order confirms the awards. The
judgment is signed by Archibald Rule Watgon, Clerk, and certified both
by the said Clerk and the Clerk of the Supreme Court of New York
County. If the judgment goes into evidence, the three conditions are
satisfied, namely, that there was a submission, that the arbitrators
gave the awards in terms of the submission and that a judgment was
made on those awards on the ground that the awards were made in
accordance with law.

19. But it is argued by the learned Solicitor-General that the said
judgment has not been proved in the manner prescribed by the Indian
Evidence Act. The relevant sections of the Evidence Act may now be
read:

“74. The following documents are public documents:
(1) documents forming the acts, or records of the acts—

*x * *

(iii) of public officers, legislative, judicial and executive of any
part of India or of the Commonwealth or of, a foreign country.

Section 78. The following public documents may be proved as
follows:

*x E E

(6) Public documents of any other class in a, foreign country,

by the original, or by a copy certified by the legal keeper, thereof
with a certificate under the seal of a notary public, or of an Indian
Consul or diplomatic agent, that the copy is duly certified by the
officer having the legal custody of the original, and upon proof of the
character of the document according to the law of the foreign



N

ONL

N E

CC.

SCC Online Web Edition, © 2026 EBC Publis1g3rt83
Page 18 Tuesday, February 24, 2026

Printed For: Mr. Ritwick Dutta

SCC Online Web Edition: https://www.scconline.com

© 2026 EBC Publishing Pvt. Ltd., Lucknow.

country.”

86. The court may presume that any document purporting to be a
certified copy of any judicial record of any country not forming part
of India or of her Majesty's Dominions is genuine and accurate, if the
document purports to be certified in any manner which is certified by
any representative of the Central Government in or for such country
to be the manner commonly in use in that country for the
certification of copies of judicial records....”

It is not disputed that the copy of the judgment is certified by the legal
keeper of the original within the meaning of Section 78(6) of the
Evidence Act; nor is it contended that there is no certificate under the
seal of an Indian Consul certifying that the copy is certified by the
officer having the legal custody of the original. But what is contended is
that under Section 78(6) of the Evidence Act three conditions must be
complied with before the judgment can be admitted in evidence and
the third condition, namely, proof of character of the document
according to the law of the foreign country, is not forthcoming in this
case. A perusal of Section 78(6) of the Evidence Act makes it clear that
apart from the two certificates — one by the legal keeper of the original
documents and the other by the Consul-General — there shall also be
proof of the character of the document according to the law of the
foreign country before the document is admitted. It is a condition
precedent. The short question, therefore, is whether there is such proof
in this case. Proof can be by direct or circumstantial evidence. Proof can
also be given by placing before the court facts giving rise to
presumptions, rebuttable or irrebuttable. Section 86 of the Evidence
Act lays down that a court may presume the genuineness and accuracy
of any document purporting to be a certified copy of any judicial record
of any foreign country, if such a copy is duly certified in the manner
and according to the Rules in use in the country for certification of
copies of judicial records. To give rise to this presumption it is not
necessary that the judgment of the foreign country should have already
been admitted in evidence. While Section 78(6) of the Evidence Act
lays down three conditions for admitting the judgment in evidence, the
admission of the judicial record is not a condition precedent for drawing
the requisite presumtion under Section 86 of the Evidence Act. The
presumption may be drawn before the said record is admitted. The
document may be looked into for the purpose of ascertaining whether
there is the requisite certificate viz. a certificate issued by any
representative of the Central Government in the concerned country to
the effect that the said document was certified in the manner
commonly in use in that country for the certification of copies of judicial
record. If the distinction between the certificate and the judgment is
borne in mind the fallacy of the argument becomes apparent. The
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requisite certificate makes the document admissible and not vice versa.
If there was such a certificate forthcoming — in this case there is such
a certificate — the document may be presumed to be genuine and
accurate. If it is presumed to be genuine and accurate, it shows its
character viz. that it is a genuine judgment made by the Supreme
Court of New York. This is a fit case for raising the said presumption
and with the aid of this presumption the third condition is also
complied with i.e. it is a judgment of the Supreme Court of the State of
New York made in accordance with law. As the three conditions laid
down in Section 78(6) of the Evidence Act are fulfilled, the document
can legitimately be admitted in evidence, and if it is admitted, the
document, by its own force, establishes that the aforesaid three
conditions for the enforceability of the awards have been fulfilled.

20. Now | come to the second contention. This deals with the
jurisdiction of the Bombay High Court on its original side to entertain
the suit. Clause 12 of the Letters Patent for Bombay enables a party to
file a suit with the leave of the court, if the cause of action arises in part
within the local limits of the ordinary original jurisdiction of the said
High Court. The cause of action in the plaint is given as follows:

“... the terms of business were accepted by the defendants in
Bombay and the proposal or acceptance of the said contracts by the
defendants took place in Bombay. The defendants' refusal to pay the
said sum also took place in Bombay.”

On those allegations the leave of the High Court of Bombay was
obtained and the suit was filed in the said Court. | have already pointed
out that in the case of a claim based on an award, it is in effect a claim
to enforce the award on the footing that the submission implied a
contract to give effect to the award. | have also held that all the
necessary documents relating to the preliminary as well as subsequent
contracts are admitted in the written statement. The said documents
clearly establish that the parties agreed that their disputes under the
contracts should be submitted to arbitration in the manner prescribed
by the Rules of the American Spices Trade Association. Those contracts
were concluded within the local limits of the original jurisdiction of the
Bombay High Court. It follows that a part of the cause of action accrued
within the said limits and that as the leave of the High Court was
obtained, the said High Court had jurisdiction to entertain the claim. No
other point is argued before us.

21. In the result, 1 agree with the conclusions arrived at by the High
Court. The appeal is dismissed with costs.

J.R. MUDHOLKAR, J.— This is an appeal by a certificate granted by
the High Court of Bombay from its judgment dated September 12,
1958, reversing that of Mody, J., who, by his judgment had dismissed a
suit instituted by the East India Trading Co., respondents before us,
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against the defendants Badat and Co., on the original side of the High
Court for a sum of Rs 92,884-4-10 with interest and costs on the basis
of a judgment of the Supreme Court of New York affirming awards
given by a domestic tribunal or alternatively on the awards themselves.

23. The plaintiff company was incorporated in the State of New York
and among other things, engages in the import of spices. The
defendant-Company, was a partnership firm and at the relevant time
was carrying on import and export business in Bombay. According to
the plaintiffs, by two letters dated September 7, 1948 and September
13, 1948, the first written by the plaintiffs and the second by the
defendants, the parties agreed to do business upon the terms of the
American Spice Trade Association. One of the terms agreed between
the parties was that the plaintiffs at the time of placing an order for the
supply of spices with the defendants were to open a letter of credit to
the extent of 95 per cent of the value of the commodity ordered to be
supplied and the balance to be settled immediately after the goods
were weighed and delivered. By their cable dated March 3, 1949 the
defendants offered to sell to the plaintiffs 30 tons of Alleppey Turmeric
Fingers at a certain rate, to be shipped in March/April. This offer was
immediately accepted by the plaintiffs. A some what similar offer was
again made by the defendants to the plaintiffs on March 7, 1949, which
offer also was accepted by the plaintiffs. The plaintiffs claim to have
forwarded to the defendants in respect of the said transactions two
contracts in duplicate on the standard forms issued by the American
Spice Trade Association with a request to the defendants to return to
them a duly signed form in respect of each of the transactions and their
grievance is that the defendants failed to comply with the request. The
plaintiffs further aver that though they opened letters of credit, the
defendants committed a breach in respect of both the contracts by
failing to supply turmeric.

24. The plaintiffs have alleged in para 3 of the plaint that the
defendants were well-aware of and knew what the terms and conditions
of the American Spice Trade Association were one of the terms of the
Association which they have set out is as follows:

“All questions and controversies and all claims arising under this
contract shall be submitted to and settled by Arbitration under the
Rules of the American Spice Trade Association printed on the reverse
side hereof. This contract is made as of in New York.”

In pursuance of this term, the plaintiffs who had declared the
defendants in default appointed one Edward B. Polak as their Arbitrator
and on May 24, 1949 called upon the defendants to appoint an
arbitrator on their behalf. They also informed the defendants that if
they failed to do so, they, the plaintiffs, would request the Association
to appoint an arbitrator on the defendant's behalf. The defendants not
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having appointed any arbitrator on their behalf, the Association at the
plaintiffs, request appointed one Michael F. Corio to act as an arbitrator
on the defendants' behalf. This person informed the defendants of his
appointment as Arbitrator and requested them to furnish him with all
documents and information which might be necessary or useful in the
matter of arbitration and further informed them that in the absence of
such documents and information the Arbitrators will have to proceed
with the arbitration upon the document and information made available
by the plaintiffs. The defendants did not reply to this communication.
The Arbitrators before entering upon arbitration, selected one James F.
Knight as Umpire and Chairman as required by the Rules of the
Association. Thereafter the Arbitrators and the Umpire entered upon
arbitration and gave two award, in the sum of $ 9538.64 in respect of
the first contract and in the sum of $ 9,209.36 in respect of the second
contract by way of damages. The plaintiffs thereupon drew a bill of
exchange on the defendants at Bombay for $ 18,748 being the
aggregate sum awarded by the two awards. According to them, though
it was presented to the defendants several times in Bombay they
“failed and neglected to accept or to pay the same”.

25. Then, according to the plaintiffs, they adopted proceedings in
the Supreme Court of the State of New York to have the said awards
confirmed and judgment entered thereon. Notices of the proceedings
were said to have been served on the defendants and judgment
confirming the said awards and ordering the defendants to pay $
19,554.17, including interest and costs, was pronounced on April 13,
1950. The plaintiffs eventually instituted the suit out of which this
appeal arises in the High Court of Bombay on January 14, 1954.

26. According to the plaintiffs, the defendants have, by the terms of
the contract voluntarily submitted themselves to the jurisdiction of the
Supreme Court of New York and have agreed to the said court, which
was a court having jurisdiction in that behalf, confirming the said
awards and entering judgment thereon. Further, according to them, the
parties had expressly agreed that judgment might be entered on any
award that might be made in respect of any question, controversy or
claim between the parties arising under or out of the said contracts in
accordance with the practice of any court having jurisdiction.
Alternatively they have contended that if the court held that the
judgment was not a judgment of a foreign Court on which action would
lie in the High Court the defendants having by the terms of the said
contracts expressly agreed to have any dispute arising under the
contracts settled by arbitration in New York under the Rules of the
Spice Trade Association and the arbitration upon which the awards are
founded having been duly made and published according to the Rules
and laws of the State of New York and further having become final are
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binding on the defendants, the defendants are bound to carry out the
terms of the said awards and to pay to the plaintiffs the sums awarded
under them. Thus the suit is substantially based on a foreign judgment
and in the alternative on the two awards given by a domestic tribunal
functioning in New York.

27. The defendants raised a number of pleas in defence. In the first
place they said that as they do not reside within the limits of the
original jurisdiction of the High Court or carry on business therein the
High Court had no jurisdiction to entertain the suit. They further
contended that no part of the cause of action had arisen in Bombay. It
may be mentioned that the plaintiffs had sought for and obtained ex
parte leave of the court under clause 12 of the Letters Patent and the
defendants submitted that the leave should be revoked. The next
important contention of the defendants was that the Supreme Court of
New York had no jurisdiction to pass the judgment and the order
sought to be enforced. Further, according to them, the Arbitrators and
the Umpire who gave the alleged awards on which the judgment of the
Supreme Court was founded had no jurisdiction to make those awards.
They raised a number of other pleas also and elaborate judgments have
been delivered by Mody, J., as well as by the appeal court consisting of
Chagla, C.J., and S.T. Desai, J., dealing with those contentions. Upon
the view we take on the question of the enforceability of the awards in
question in the manner sought in this case it is not necessary to advert
to those pleadings.

28. It was not disputed before us that the defendants had, at the
date of suit, ceased to reside or carry on business within the limits of
the original civil jurisdiction of the High Court of Bombay. The appeal
court, while holding that the judgment of the Supreme Court of New
York cannot be enforced against the defendants in a suit brought on the
original side of the High Court took the view that the awards upon
which the judgment is based can be enforced because they give rise to
a cause of action and a part of that cause of action had arisen in
Bombay. The reason why the judgment of the Supreme Court of New
York could not be the foundation of the suit is, in the words of the
learned Chief Justice, as follows:

“The foreign judgment was passed in New York and the
defendants did not reside and carry on business within jurisdiction at
the relevant date. The only way that jurisdiction could possibly have
been attracted was by an averment that there was an obligation
under the judgment on the part of the defendants to pay the amount
in Bombay or that the defendants had undertaken the obligation to
pay the judgment amount in Bombay. There is no such averment in
the Plaint and in the absence of any such averment if the plaint had
been based only on the foreign judgment then we might have
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agreed with the learned Judge and held that the court had no

jurisdiction.”

No doubt, the learned Chief Justice has further said that it was
unnecessary to decide the matter finally because in his view the
plaintiffs were entitled to the relief claimed on the basis of the awards.
We may point out that Mr Setalved, who appeared before us for the
plaintiffs, did not challenge the finding of the appeal court on this point
and did not seek to argue that the judgment of the Supreme Court
could furnish a cause of action to the plaintiffs in respect of the present
suit.

29. We entertain no doubt as to the correctness of the view that the
plaintiffs are not entitled to enforce the judgment of the Supreme Court
against the defendants by a suit instituted on the original side of the
High Court and, therefore, we should ordinarily have let the matter rest
there. Our reasons for agreeing with the High Court's conclusion on the
point are, however, different and, therefore, it is necessary for us to
state them. Before we do so, it would be desirable to examine the
position regarding the enforcement of foreign awards and foreign
judgments based upon awards. Under the Arbitration Protocol and
convention Act, 1937 (6 of 1937), certain commercial awards made in
foreign countries are enforceable in India as if they were made on
reference to arbitration in India. The provisions of this Act, however,
apply only to countries which are parties to the Protocol setforth in the
First Schedule to the Act or to Awards between persons of whom one is
subject to the jurisdiction of some one of such powers as the Central
Government being satisfied that the reciprocal provisions have been
made, may, by notification declare to be parties to the Convention,
setforth in the Second Schedule to the Act. It is common ground that
these provisions are not applicable to the awards in question. Apart
from the provisions of the aforesaid statute, foreign awards and foreign
judgments based upon awards are enforceable in India on the same
grounds and in the same circumstances in which they are enforceable
in England under the common law on grounds of justice, equity and
good conscience. We may add that in-cases arising on the original side
of the High Court of Bombay, English common law is applicable “as
nearly as the circumstances of the place and the inhabitants admit” by
virtue of clause 19 of the Letters Patent read with clause 41 of the
Charter of the Bombay High Court.

30. The common law on the subject is crystallised thus as Rule 198
in Dicey's Conflict of Laws, 7th Edn. at p. 1056.

“198. (1) A foreign arbitration award which has been rendered
enforceable by a judgment in the country where it was given may be
enforced by an action as a foreign judgment.

(2) A foreign arbitration award which has not been rendered
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enforceable by a judgment in the country where it was given may be
enforced by an action at the discretion of the court if the award is—
(a) in accordance with the terms of the submission agreement;
and
(b) valid according to the law governing the arbitration
proceedings; and
(c) (semble) final according to the Ilaw governing the
submission agreement.”

The position as summarised in Russel on Arbitration, 16th Edn. is set
out thus at p. 282:

“An award made by foreign arbitrators, which require an
enforcement order to render it enforceable by the local law, is not a
judgment of a foreign tribunal which can be enforced by action in
English courts.

*x * ko

But an award which is complete and could be enforced in the
country where it was made is enforceable in England at common law,
quite apart from any rights given by Part Il of the Act. (Arbitration
Act, 1950-14 Geo. 6, c. 27).”

Dealing with actions upon foreign awards at common law, it is stated
further at p. 283 thus:

“To succeed in such an action the plaintiff must prove:

(1) That there was an arbitration agreement

(2) That the arbitration was conducted in accordance with that
agreement; and

(3) That the award was made pursuant to the provisions of the
agreement and a sum is valid according to the lex fori of the place
where the arbitration was carried out and where the award was
made.

If the award is validly made in consequence of a valid arbitration
agreement, a sum found due by the award and unpaid may be sued
for in an action upon the agreement.”

31. Thus commercial arbitration awards, though based on a contract

to arbitrate are not contracts and although they are decisions they are
not judgments. Even though that is so, it has been held in several
cases in England that even where an award has not been reduced to a
judgment in a foreign country it can be enforced in England provided,
of course, the award answers mutatis mutandis the tests for
determining the enforceability of foreign judgments. Thus, the foreign
arbitration tribunal must have acted upon a valid submission within the
limits of jurisdiction conferred by the submission, and the award must
be valid and final. (see Dicey's Private International Law, p. 1057).

39



N

ONL

N E

CC.

SCC Online Web Edition, © 2026 EBC Publis1939c0
Tuesday, February 24, 2026

Printed For: Mr. Ritwick Dutta

SCC Online Web Edition: https://www.scconline.com

© 2026 EBC Publishing Pvt. Ltd., Lucknow.

Page 25

Then it is stated there:

“Others believe that enforcement in England must depend upon
the nature of the award in the country where it was given. Thus, if
the award must be, and has been, reduced to a judgment abroad,
the judgment and not the award must be enforced in England. If the
award gives rise to a claim in contract abroad, it must be enforced as
a contract in England. However, as will be shown, this is not the view
generally adopted by the courts, for the award is treated as a
contract in England, no matter whether foreign law so regards it or
not. Still others assert that the enforcement of an award in England
is based not on the award, but on the contractual agreement to
submit to arbitration all differences arising out of the original
contract, on the ground that the submission to arbitration itself
implies a contractual agreement to abide by the award, thereby
extinguishing the original cause of action.”

After stating this, the learned author proceeds to say:

“It is submitted that no one short formula is satisfactory and that
the enforcement of a foreign award involves a complex of questions
which must be treated separately.”

He has then dealt with various decisions in England and also the
opinions of certain writers. The conclusions stated insofar as they are
relevant to this case are:

1. In all enforcement proceedings in England the plaintiff must
first obtain an enforceable title in England i.e. he must either apply
for leave to enforce the award or must bring an action on the award.

2. In an enforcement proceeding in England the action on the
award must take the form of a claim in contract. This rule is based
upon the assumption that the agreement to perform the award is
implied in the submission and that the submission is the contract on
which the action is based.

3. In order to be enforceable in England, the foreign award need
not first be pronounced enforceable in the country of its origin. (see
Union Nationale des Cooperatives Agricoles de Cereales v. Robert

Catterall and Co. Ltd.2 though there the award was beingen forced
under the Arbitration Act, 1950) If, however, the foreign award is
followed by judicial proceedings in the foreign country resulting in a
judgment of the foreign court which is not merely a formal order
giving leave to enforce the award, enforcement proceedings in
England must be brought on the foreign judgment or possibly on the
original cause of action but probably not on the award. If the foreign
judgment has the character of a formal order giving leave to enforce
the award it is doubtful whether the foreign award or the foreign
order is to be enforced in England. If the distinction between foreign
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judgments on the award and foreign formal enforcement orders can
be maintained in practice, then, it is believed that the foreign award
and not the foreign order, will be enforced in England, if the enforced
order is purely formal.

4. For the purpose of enforcing a foreign award plaintiff must
prove only (1) submission, (2) compliance with the submission in
the conduct of an arbitration and (3) the validity of the award
according to the law of the country where it was made. This is also
laid down in Norske Atlas Insurance Co. Ltd. v. London General

Insurance Co. Ltd.2 and according to the learned author this
decision correctly indicates the conditions which must be fulfilled if a
foreign award is to be enforced in England.

32. We may, however, mention that relying upon Merrifield, Ziegler

and Co. v. Liverpool Cotton Association Ltd.12 the learned Solicitor-
General contended that an award should also be one which is
enforceable in the country in which it was rendered without the aid of
an enforcement order or a judgment. There, a German award was
sought to be executed in England. Eve, J., who decided the case, found
that under the German law the award had the effect of a final judgment
pronounced by a court of law. But it could not be enforced by execution
unless an enforcement order was made by the court and further no
enforcement order will be made if any grounds exist for setting the
award aside. In the course of his judgment the learned Judge
observed:

“It is not even as though the award were enforceable unless the
court stays its operation; the contrary is really the case, and for all
practical purposes it is still-born until vitality is infused into it by the
court. It is then, for the first time, endowed with one, at least, of the
essential characteristics of a judgment — the right to enforce
obedience to it.”

Dicey has pointed out that this is the only case where such a view has

been taken and that it was not even referred to in the Norske case®. Nor

was it referred to in the Union Nationale casel. There, a Danish award,
though not enforceable in Denmark in the absence of an enforcement
order was held by the court of appeal to be enforceable under the
Arbitration Act of 1950 on the ground that it had become final and that
under the Danish law only formal objections could be taken to such an
award in the proceedings for obtaining an enforcement order.

33. It will thus be seen that there is a conflict of opinion on a
number of points concerning the enforcement of foreign awards or
judgments, based upon foreign awards. However, certain propositions
appear to be clear. One is that where the award is followed by a
judgment in a proceeding which is not merely formal but which permits

41



N

ONL

N E

CC.

SCC Online Web Edition, © 2026 EBC Publis19392
Page 27 Tuesday, February 24, 2026

Printed For: Mr. Ritwick Dutta

SCC Online Web Edition: https://www.scconline.com

© 2026 EBC Publishing Pvt. Ltd., Lucknow.

of objections being taken to the validity of the award by the party
against whom judgment is sought, the judgment will be enforceable in
England. Even in that case, however, the plaintiff will have the right to
sue on the original cause of action. The second principle is that even a
foreign award will be enforced in England provided it satisfies mutatis
mutandis the tests applicable for the enforcement of foreign judgments
on the ground that it creates a contractual obligation arising out of
submission to arbitration. On two matters connected with this there is
difference of opinion. One is whether an award which is followed by a
judgment can be enforced as an award in England or whether the
judgment alone can be enforced. The other is whether an award which
is not enforceable in the country in which it was made without
obtaining an enforcement order or a judgment can be enforced in
England or whether in such a case the only remedy is to sue on the
original cause of action. The third principle is that a foreign judgment or
a foreign award may be sued upon in England as giving good cause of
action provided certain conditions are fulfilled one of which is that it has
become final.

34. Bearing in mind these principles let us consider whether the
judgment of the Supreme Court could be enforced against the
defendants by instituting a suit on the original side of the High Court.
The appeal court has, as already stated taken the view that the original
cause of action having arisen wholly or in part within the limits of the
original jurisdiction of the High Court, the suit was maintainable. If the
plaintiffs were suing upon the original cause of action, there would have
been no difficulty and the High Court could have granted leave under
clause 12 to the plaintiffs to institute the suit. But here, we are
concerned not with the original cause of action but with the judgment
of the New York Supreme Court and the award. The judgment furnishes
an independent cause of action. The question would be whether the
cause of action furnished by it arose within the limits of the original
jurisdiction of the High Court. The judgment was rendered in New York
and, therefore, the cause of action furnished by it arose at that place
and not anywhere else. This cause of action is really independent of the
cause of action afforded by the contract and, therefore, if advantage
was sought to be taken of it, the suit would not lie at Bombay. This
point does not appear to have come up for a direct decision in any case.

35. We may, however, refer to the decision in East India Trading Co.

v. Carmel Exporters and Importers Ltd.22 There, an action was brought
in England to enforce a foreign judgment awarding damages for breach
of contract and the question for consideration was the relevant date for
converting the amount of damages into sterling. After considering the
relevant decisions on the point Sellers, J., held that the relevant date
would be the date of the foreign judgment. The ground given by him
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was that the plaintiff's cause of action was the foreign judgment and it
is that judgment which creates the debt which was enforceable by
action in England. The principle underlying this case should also apply
to the present one because in both cases the cause of action is founded
on foreign judgments, though in the case before us it is founded
alternatively, upon foreign awards also. The only difference is that while
in our case the question is where it arose, in the case cited the question
was as to when it arose.

36. The reason why a foreign judgment should be deemed to create
a new obligation has not been stated in this case. But it is to be found

in the judgment of Blackburn, J., in Schibsby v. Westenholz:2 where at
p. 159 he has stated:

“The true principle on which the judgments of foreign tribunals

are enforced in England is that stated by Park B. in Russel v.

Smythil? and again repeated by him in Williams v. Jonesi® that the
judgment of a court of competent jurisdiction over the defendant
imposes a duty or obligation on the defendant to pay the sum for
which judgment is given, which the courts in this country are bound
to enforce;....”

As James, L.J., has said in Re Davidson's Settlement Trusts®

“It would be impossible to carry on the business of the world if
courts refused to act upon what has been done by other courts of
competent jurisdiction.”

Schmitthoff in The English Conflict of Laws, 3rd Edn. has stated at p.
459:

“The English courts recognise that a foreign judgment gives rise
to private rights which, on principle, should be protected by them.
Consequently, when referring to the recognition of a foreign
judgment, what is actually meant is the recognition of the private
right that is created by the judgment and not the enforcement of a

foreign judicial act of State. In the words of Professor Read’ — ‘The
true basis upon which the Anglo-Dominion authorities ... place the
recognition of a foreign judgment is that it proves the fact that a
vested right has been created through the judicial process by the law
of a foreign law district’... The view that the recognition of a foreign
judgment in the English jurisdiction is based on the assumption that
the foreign judgment creates a new legal obligation is firmly
established by numerous decisions.”
No divergent views have been expressed upon this question. No doubt,
the English doctrine of merger has been consistently held in England
not to apply to a foreign judgment with the result that despite the fact
that a plaintiff has obtained a foreign judgment he may nevertheless
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sue in an English Court upon the original cause of action instead upon
the judgment. When he sues upon the original cause of action, no
doubt, the court within whose jurisdiction the cause of action arose
would be entitled to entertain the suit. But, if on the other hand, he
chooses to sue upon the judgment, he cannot found jurisdiction for the
institution of the suit on the basis of the original cause of action
because once he chooses to rest himself on the judgment obtained by
him in a foreign court, the original cause of action will have no
relevance whatsoever even though it may not have merged in that
judgment.

37. Since the judgment with which we are concerned was
pronounced in New York the cause of action for a suit based thereon
must be said to have arisen at that place. Since that is so, it follows
that the cause of action insofar as it rests on the judgment, did not
arise within the limits of the original jurisdiction of the High Court of
Bombay and the suit based upon that judgment must be held to be
beyond the jurisdiction of the court.

38. The alternative claim of the plaintiffs is for the enforcement of
the awards themselves and it is this which the appeal court has held to
be one which can validly form the basis of the present suit. The learned
Solicitor-General contended that the awards having merged in the
judgment cannot afford a basis to the present suit. It is true that it is
pointed out in Dicey's Conflict of Laws that some writers have
expressed the view that where a foreign award must be, and has been,
reduced to a judgment the judgment and not the award must be
enforced in England. But it has also been pointed out that this is not
the view generally adopted by the courts in the United States of
America as would appear from the following passage from Lorenzen's
Cases on Conflict of Laws 4th Edn., p. 1090:

“As a judgment of a foreign country is held not to merge the
original cause of action it would follow that an action might be
brought upon the award, notwithstanding the fact that it had been
converted into a judgment abroad.”

This question was left open by the Privy Council in L. Oppenheim and

Co. v. Mahomed Haneef® as it had not been raised in that case. The
recognition given to a foreign judgment by the English Courts is, as
pointed out by Schmitthoff at p. 459 of the English Conflict of Laws not
based upon the doctrine of merger. For, this doctrine does not apply to
judgments of courts which are not courts of record in the English sense.
It may be that founded as the American legal system is on the common
law of England the New York Supreme Court would be a court of record
in the English sense and, therefore, the doctrine of merger could be
said to apply to a judgment recorded by it. However, as no contention
was raised before us that the Supreme Court of New York was a court of
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record, we would leave the matter there.

39. Just as a foreign judgment affords a fresh cause of action upon
which a suit can be brought in an English court, so is the case with
regard to a foreign award. Thus, in Bremer Oeltransport GMBH v.

Drewryﬁ it was held that a foreign award furnishes a new cause of
action based on the agreements between the parties to perform the
award. This view has been accepted in Halsbury's Laws of England Vol.
I, p. 45. In that case it was contended for the respondents that insofar
as the submission is a contract whereby the parties to it impliedly
undertake to abide by and carry out the award of the arbitrators, the
enforcement of the award would be the enforcement of a contract made
within jurisdiction (the contract having been entered into in London
while the award thereunder made at Hamburg in Germany). On the
other hand it was contended for the appellant that the award having
been made in Hamburg the action for its enforcement in England would
not be an action for the enforcement of a contract made in England.
Rejecting this contention Slesser, L.J., after considering the authorities
on the subject observed at p. 760:
“So far it would appear clear that in the opinion both of common
law and equity Judges the award is to be regarded as merely the
working out of a term of the original agreement of submission....”

and then referred to the following observations of James, L.J., in

Llanelly Ry. and Dock Co. v. London and North Western Ry. Co.2%:

“It would be difficult to say that the real question between the
parties could be determined by the arbitrator under that clause;
because, if the plaintiffs are right in their contention, they have
determined that part of the agreement as well as everything else.”
40. Now, when a plaintiff sues upon a foreign award what he in fact

does is to ask the court to pass a judgment in his favour for the amount
stated in the award only after proving five facts:

(1) that there was a contract between the parties whereunder
disputes between them could be referred to arbitration to a tribunal
in a foreign country;

(2) that the award is in accordance with the terms of the
agreement;

(3) that the award is valid according to the law governing
arbitration proceedings obtaining in the country where the award
was made;

(4) that it was final according to the law of that country; and

(5) that it was a subsisting award at the date of suit.

41. A view has been expressed in some English cases that an award
must also be enforceable in the country in which it was made before a
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suit can be brought in England on its basis. But upon the view we are
taking it is not necessary to decide this point. Now, when a suit is
brought by a plaintiff on the basis of an award it is not necessary for
him to prove that the amount claimed was actually payable to him in
respect of the dispute nor it is open to the defendants to challenge the
validity of such an award on grounds like those which are available in
India under Section 30 of the Arbitration Act. A very limited challenge
to the claim based on the award is permissible to the defendants and
that is one of the reasons why it is important to ascertain whether the
award has in fact attained finality in the country in which it was made.
We will assume that the plaintiffs have satisfactorily established the
first three of the five conditions which we have set out above. The
question then is whether the fourth and the fifth conditions have been
satisfied.

42. As to when an award can be regarded as final has been

considered recently in the Union Nationale casel. The facts of that case
are succinctly summarised in the head-note and we can do no better
than reproduce its relevant portion:

“By an agreement in French made in Paris, dated August 31,
1956, the appellants agreed to sell to the respondents a quantity of
wheat seed. The agreement contained an arbitration clause, the
English translation of which was:‘All differences arising out of the
present contract will be judged by the Arbitration Chamber of
Copenhagen which will settle with out appeal with the powers of an
amicable arbitrator.” Differences having arisen between the parties
they were referred pursuant to the arbitration clause to the
Copenhagen Chamber of Arbitration. Under the Rules regulating the
procedure of the arbitration chamber, awards are made by a
committee of the chamber. Regulation 14 of the Rules provides that
‘awards made by the committee ... shall be final. An award can only
be appealed against to the appeal court attached to the committee....
If the presidency decides that the appeal cannot be made ... the
award made by the judgment and arbitration committee shall be
final ... By an order of October 6, 1958, the committee awarded to
the respondents the sum of £ 183,000. The presidency of the
arbitration committee on November 25, 1958 refused the appellants
application for leave to appeal and notified them that the award of
October 6, 1958, was final. The award could not be enforced in
Denmark without an order of a Danish court. The respondents, by
summons under Sections 36 and 26 of the Arbitration Act, 1950,
which applies to arbitration awards made in Denmark, applied for
leave to enforce that award. The appellants claimed that the award
was a foreign award and had not become final in the country in
which it was made.”

46
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43. The contention raided on behalf of the appellants was that the
award had not become final the country in which it was made because
it was not enforceable in that country. The court of appeal referred to
Regulation 14 which gives finality to an award made in accordance with
the Rules regulating the procedure of the arbitration chamber and
accepted the opinion of a qualified Danish lawyer that according to the
Danish law the award had become final, though it could not be enforced
in Denmark without obtaining a judgment from a Danish court and that
during the proceedings before such court it would be open to the
defendant to complain that the award sufferd from formal defects but
nothing else. Thus, in this case the court of appeal has drawn a
distinction between “finality” and “enforceability” of an award and held
that where under the laws of the country in which an award has been
made, it is no longer open to challenge it on merits it must be regarded
as final even though in the form in which it stands it may not be
enforceable there. Rule 15, clause (E) of the American Spice Trade
Association whereunder the awards in the plaintiff's favour were made
runs thus:

“The award of such arbitrators and umpire or sole arbitrator shall
be final and binding on both parties, unless within three business
days after receipt of the award, an appeal with a fee $ 75 be lodged
with the Secretary of the Association by either disputant. Settlement
under an arbitration award or awards of the Arbitration Committee
shall be made within 10 days from the date of such award, and if not
so settled, judgment may be entered thereon in accordance with the
practice of any court having jurisdiction.”

One point of distinction between the Danish rule and Rule 15-E of the
American Rules is that the latter requires the obtaining of a judgment
for enforcing it in case the claim arising out of the award is not settled.
No doubt, the American rule also says that the award shall become final
and binding on the parties but whether it takes away the jurisdiction of
the courts to go behind its finality will have to be ascertained by
reference to the laws of New York State. For, that rule is no more than a
term of the contract between the parties and must be subject to the
laws of the State.

44. 1t would be desirable at this stage to compare foreign judgments
with foreign awards and bear in mind the difference between then. No
doubt, both of them create new obligations. The judgment of a foreign
sovereign is a command of that sovereign which has to be obeyed
within the territorial limits of that sovereign's jurisdiction. On the
principles of comity it is, therefore, accorded international recognition
provided it fulfils, certain basic requirements. A foreign award, on the
other hand, which is founded on a contract of the parties and is not
given the status of a judgment in the country in which it is made,
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cannot claim the same international status as the act of a foreign
sovereign. As pointed out by Schmitthoff on the English Conflict of
Laws, at p. 489:
“It follows that unless the plaintiff can satisfy the English court
that the award is treated, in the country where it was made, like a
judgment of the court he should sue on the original cause of action,
but even in that case he should plead the award because it might in,
appropriate cases, be regarded by the English courts as conclusive
between the parties.”

These observations would perhaps now stand slightly modified by the

view taken by the court of appeal in the Union Nationale casel in the
sense that even an award which has not obtained the status of a
judgment in the country in which it was rendered but which possesses
an essential attribute of a judgment, that is finality, it could be sued
upon in another country.

45. Bearing in mind these principles we must consider what are the
requirements of the laws of New York State for giving an award finality.
In Appendix | to Sturges Cases on Arbitration Law, the New York
Arbitration Law, Article 84 of the New York Civil Practice Act, as in force
on September 1, 1952 has been set out. Section 1461 which deals with
confirmation of an award runs thus:

“Motion to confirm award.— At any time within one year after the
award is made, as prescribed in the last section, any party to the
controversy which was arbitrated may apply to the court having
jurisdiction as provided in section fourteen hundred fifty-nine for an
order confirming the award; and thereupon the court must grant
such an order unless the award is vacated, modified or corrected,
prescribed in the next two sections or unless the award is
unenforceable under the provisions of section fourteen hundred fifty-
eight. Notice of the motion must be served upon the adverse party
or his attorney, as prescribed by law for service of notice of a motion
upon an attorney in an action in the same court. In the Supreme
Court, the motion must be made within the judicial district
embracing the country where the judgment is to be entered.”

Then follows Section 1462 which deals with a motion to vacate award;
Section 1462-a which deals with a motion to modify or correct an
award; Section 1463 which deals with ‘notice of motion and stay’;
Section 1464 which deals with ‘entry of judgment on award and costs’;
Section 1465 which deals with the judgment roll and Section 1466
which deals with effect of a judgment and its enforcement. It is clear
from Section 1462 that in the motion to vacate an award a party to the
arbitration can challenge the award on the following five grounds:

“1l. Where the award was procured by corruption, fraud or other
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undue means.

2. Where there was evident partiality or corruption in the
arbitrators or either of them.

3. Where the arbitrators were guilty of misconduct in refusing to
postpone the hearing upon sufficient cause shown, or in refusing to
hear evidence pertinent and material to the controversy; or of any
other misbehaviour by which the rights of any party have been
prejudiced.

4. Where the arbitrators exceeded their powers, or so imperfectly
executed them, that a mutual; final and definite award upon the
subject-matter submitted was not made.

5. If there was no valid submission or contract, and the objection
has been raised under the conditions set forth in section fourteen
hundred fifty-eight.”

It will thus be seen that despite the finality spoken of by Rule 15-E,
this section enables the defendant to apply for vacating the award on
certain grounds and thus imperil the finality accorded to the award by
his contract. It is only after the objections under Section 1462 are
disposed of that a judgment putting an end to all controversy, can be
entered under Section 1464 which reads thus:

“Entry of judgment on award and costs.—Upon the granting of an
order confirming, modifying or correcting an award, judgment may
be entered in conformity therewith, as upon a referee's report in an
action, except as is otherwise prescribed in this article. Costs of the
application and of the proceedings subsequent thereto, not
exceeding twenty-five dollars and disbursements, may be awarded
by the court in its discretion. If awarded, the amount thereof must
be included in the judgment.”

After the judgment is pronounced a judgment roll is prepared and the
judgment docketed as if it was rendered in an action. The effect of the
judgment as enunciated in Section 1466 is as follows:

“Effect of judgment and enforcement.—The judgment so entered
has the same force and effect, in all respects as, and is subject to all
the provisions of law relating to, a judgment in an action; and it may
be enforced as if it had been rendered in an action in the court in
which it is entered.”

From all these provisions it would be abundantly clear that the award
has no finality till the entire procedure is gone though and that the
award as such can never be enforced. What is enforceable is the
judgment. There is no provision in the law providing for taking
proceedings for the confirmation of an award in which all objections to
the award could be made except Section 1461. The proceedings taken
thereunder must, however, culminate in a judgment. In this respect
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the procedure under the law of the New York State is quite different
from that under the Arbitration law of Denmark. Apparently, that is why
the plaintiffs, after obtaining the awards, went up to the Supreme Court
of New York for obtaining a judgment confirming the awards. No doubt,
as a result of the judgment the decision of the arbitrators became
unchallengeable in the New York State and for all practical purposes in
India as well but in the process the award made by them has given way
to the judgment of the Supreme Court of New York. It is this judgment
which can now furnish a cause of action to the plaintiffs and not the
awards.

46. No doubt, an award can furnish a fresh cause of action. But the
award must be final. If the law of the country in which it was made
gives finality to a judgment based upon an award and not to the award
itself, the award can furnish no cause of action for a suit in India. In
these circumstances we hold that though the High Court of Bombay has
jurisdiction to enforce a final award made in a foreign country in
pursuance of a submission made within the limits of its original
jurisdiction, the awards in question being not final, cannot furnish a
valid cause of action for the suit. Upon this view we allow the appeal
and dismiss the suit with costs throughout. The normal rule as to costs
must apply because the choice of forum made by the plaintiffs was
deliberate and with the knowledge that they were taking a risk in not
seeking out the defendants at the place where they reside or carry on
business.

(Before Order)
Following the opinion of the majority, the appeal is allowed with costs.

* Appeal from the Judgment and Decree dated 12th September, 1958 of the Bombay High
Court in Appeal No. 13 of 1958
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